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SOCIAL SECURITY ACT
% % # # # # %

TITLE XIX—GRANTS TO STATES FOR MEDICAL ASSISTANCE PROGRAMS

* * * * * *k *

PAYMENT TO STATES

SEC. 1903. (a) From the sums appropriated therefor, the Secretary (except as otherwise pro-
vided in this section) shall pay to each State which has a plan approved under this title, for each
quarter, beginning with the quarter commencing January 1, 1966—

(1) an amount equal to the Federal medical assistance percentage (as defined in section
1905(b), subject to subsections (g) and (j) of this section and subsection 1923(f)) of the total
amount expended during such quarter as medical assistance under the State plan; plus

(2)(A) an amount equal to 75 per centum of so much of the sums expended during such
quarter (as found necessary by the Secretary for the proper and efficient administration of the
State plan) as are attributable to compensation or training of skilled professional medical per-
sonnel, and staff directly supporting such personnel, of the State agency or any other public
agency; plus

(B) notwithstanding paragraph (1) or subparagraph (A), with respect to amounts expended
for nursing aide training and competency evaluation programs, and competency evaluation pro-
grams, described in section 1919(e)(1) (including the costs for nurse aides to complete such
competency evaluation programs), regardless of whether the programs are provided in or out-
side nursing facilities or of the skill of the personnel involved in such programs, an amount
equal to 50 percent (or, for calendar quarters beginning on or after July 1, 1988, and before
October 1, 1990, the lesser of 90 percent or the Federal medical assistance percentage plus
25 percentage points) of so much of the sums expended during such quarter (as found nec-
essary by the Secretary for the proper and efficient administration of the State plan) as are
attributable to such programs; plus

(C) an amount equal to 75 percent of so much of the sums expended during such quarter
(as found necessary by the Secretary for the proper and efficient administration of the State
plan) as are attributable to preadmission screening and resident review activities conducted
by the State under section 1919(e)(7); plus

(D) for each calendar quarter during—

(i) fiscal year 1991, an amount equal to 90 percent,

(i1) fiscal year 1992, an amount equal to 85 percent,

(iii) fiscal year 1993, an amount equal to 80 percent, and

(iv) fiscal year 1994 and thereafter, an amount equal to 75 percent,

of so much of the sums expended during such quarter (as found necessary by the Secretary

for the proper and efficient administration of the State plan) as are attributable to State activi-

ties under section 1919(g); plus

(E) an amount equal to 75 percent of so much of the sums expended during such quarter
(as found necessary by the Secretary for the proper and efficient administration of the State
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plan) as are attributable to translation or interpretation services in connection with the enroll-
ment of, retention of, and use of services under this title by, children of families for whom
English is not the primary language; plus

(3) an amount equal to—

(A)1) 90 per centum of so much of the sums expended during such quarter as are at-
tributable to the design, development, or installation of such mechanized claims processing
and information retrieval systems as the Secretary determines are likely to provide more
efficient, economical, and effective administration of the plan and to be compatible with
the claims processing and information retrieval systems utilized in the administration of
title XVIII, including the State’s share of the cost of installing such a system to be used
jointly in the administration of such State’s plan and the plan of any other State approved
under this title,

(i1) 90 per centum of so much of the sums expended during any such quarter in the
fiscal year ending June 30, 1972, or the fiscal year ending June 30, 1973, as are attrib-
utable to the design, development, or installation of cost determination systems for State-
owned general hospitals (except that the total amount paid to all States under this clause
for either such fiscal year shall not exceed $150,000), and

(iii) an amount equal to the Federal medical assistance percentage (as defined in sec-
tion 1905(b)) of so much of the sums expended during such quarter (as found necessary
by the Secretary for the proper and efficient administration of the State plan) as are at-
tributable to such developments or modifications of systems of the type described in clause
(i) as are necessary for the efficient collection and reporting on child health measures; and

(B) 75 per centum of so much of the sums expended during such quarter as are attrib-
utable to the operation of systems (whether such systems are operated directly by the
State or by another person under a contract with the State) of the type described in sub-
paragraph (A)(i) (whether or not designed, developed, or installed with assistance under
such subparagraph) which are approved by the Secretary and which include provision for
prompt written notice to each individual who is furnished services covered by the plan,
or to each individual in a sample group of individuals who are furnished such services,
of the specific services (other than confidential services) so covered, the name of the person
or persons furnishing the services, the date or dates on which the services were furnished,
and the amount of the payment or payments made under the plan on account of the serv-
ices; and

(C)d) 75 per centum of the sums expended with respect to costs incurred during such
quarter (as found necessary by the Secretary for the proper and efficient administration
of the State plan) as are attributable to the performance of medical and utilization review
by a utilization and quality control peer review organization or by an entity which meets
the requirements of section 1152, as determined by the Secretary, under a contract entered
into under section 1902(d); and

(i1) 75 percent of the sums expended with respect to costs incurred during such quar-
ter (as found necessary by the Secretary for the proper and efficient administration of the
State plan) as are attributable to the performance of independent external reviews con-
ducted under section 1932(c)(2); and

(D) 75 percent of so much of the sums expended by the State plan during a quarter
in 1991, 1992, or 1993, as the Secretary determines is attributable to the statewide adop-
tion of a drug use review program which conforms to the requirements of section 1927(g);

(E) 50 percent of the sums expended with respect to costs incurred during such quar-
ter as are attributable to providing—

(i) services to identify and educate individuals who are likely to be eligible for
medical assistance under this title and who have Sickle Cell Disease or who are car-
riers of the sickle cell gene, including education regarding how to identify such indi-
viduals; or

(ii) education regarding the risks of stroke and other complications, as well as the
prevention of stroke and other complications, in individuals who are likely to be eligi-
ble for medical assistance under this title and who have Sickle Cell Disease; and
(F)(1) 100 percent of so much of the sums expended during such quarter as are attrib-

utable to payments to Medicaid providers described in subsection (t)(1) to encourage the
adoption and use of certified EHR technology; and
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(i1) 90 percent of so much of the sums expended during such quarter as are attrib-
utable to payments for reasonable administrative expenses related to the administration
?f; (pa)lynients described in clause (i) if the State meets the condition described in subsection
t)(9); plus

(H)1) 90 percent of the sums expended during the quarter as are attributable to the
design, development, or installation of such mechanized verification and information re-
trieval systems as the Secretary determines are necessary to implement section 1902(ee)
(including a system described in paragraph (2)(B) thereof), and

(i1) 75 percent of the sums expended during the quarter as are attributable to the op-
eration of systems to which clause (i) applies, plus
(4) an amount equal to 100 percent of the sums expended during the quarter which are

attributable to the costs of the implementation and operation of the immigration status

verification system described in section 1137(d); plus

(5) an amount equal to 90 per centum of the sums expended during such quarter which
are attributable to the offering, arranging, and furnishing (directly or on a contract basis) of
family planning services and supplies;

(6) subject to subsection (b)(3), an amount equal to—

(A) 90 per centum of the sums expended during such a quarter within the twelve-
quarter period beginning with the first quarter in which a payment is made to the State
pursuant to this paragraph, and

(B) 75 per centum of the sums expended during each succeeding calendar quarter,

with respect to costs incurred during such quarter (as found necessary by the Secretary for
the elimination of fraud in the provision and administration of medical assistance provided
under the State plan) which are attributable to the establishment and operation of (including
the training of personnel employed by) a State medicaid fraud control unit (described in sub-
section (q)); plus

(7) subject to section 1919(g)(3)(B), an amount equal to 50 per centum of the remainder
of the amounts expended during such quarter as found necessary by the Secretary for the prop-
er and efficient administration of the State plan.

(b)(1) Notwithstanding the preceding provisions of this section, the amount determined under
subsection (a)(1) for any State for any quarter beginning after December 31, 1969, shall not take
into account any amounts expended as medical assistance with respect to individuals aged 65 or
over and disabled individuals entitled to hospital insurance benefits under title XVIII which would
not have been so expended if the individuals involved had been enrolled in the insurance program
established by part B of title XVIII, other than amounts expended under provisions of the plan
of such State required by section 1902(a)(34).

(2) For limitation on Federal participation for capital expenditures which are out of conformity
with a comprehensive plan of a State or areawide planning agency, see section 1122.

(3) The amount of funds which the Secretary is otherwise obligated to pay a State during a
quarter under subsection (a)(6) may not exceed the higher of—

(A) $125,000, or

(B) one-quarter of 1 per centum of the sums expended by the Federal, State, and local gov-
ernments during the previous quarter in carrying out the State’s plan under this title.

(4) Amounts expended by a State for the use of an enrollment broker in marketing medicaid
managed care organizations and other managed care entities to eligible individuals under this title
shall be considered, for purposes of subsection (a)(7), to be necessary for the proper and efficient
zdnﬁinistration of the State plan but only if the following conditions are met with respect to the

roker:

(A) The broker is independent of any such entity and of any health care providers (wheth-
er or not any such provider participates in the State plan under this title) that provide cov-
erage of services in the same State in which the broker is conducting enrollment activities.

(B) No person who is an owner, employee, consultant, or has a contract with the broker
either has any direct or indirect financial interest with such an entity or health care provider
or has been excluded from participation in the program under this title or title XVIII or
debarred by any Federal agency, or subject to a civil money penalty under this Act.

(5) Notwithstanding the preceding provisions of this section, the amount determined under
subsection (a)(1) for any State shall be decreased in a quarter by the amount of any health care
related taxes (described in section 1902(w)(3)(A)) that are imposed on a hospital described in sub-
section (w)(3)(F) in that quarter.
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(c) Nothing in this title shall be construed as prohibiting or restricting, or authorizing the Sec-
retary to prohibit or restrict, payment under subsection (a) for medical assistance for covered serv-
ices furnished to a child with a disability because such services are included in the child’s individ-
ualized education program established pursuant to part B of the Individuals with Disabilities Edu-
cation Act or furnished to an infant or toddler with a disability because such services are included
in the child’s individualized family service plan adopted pursuant to part C of such Act.

(d)(1) Prior to the beginning of each quarter, the Secretary shall estimate the amount to which
a State will be entitled under subsections (a) and (b) for such quarter, such estimates to be based
on (A) a report filed by the State containing its estimate of the total sum to be expended in such
quarter in accordance with the provisions of such subsections, and stating the amount appropriated
or made available by the State and its political subdivisions for such expenditures in such quarter,
and if such amount is less than the State’s proportionate share of the total sum of such estimated
expenditures, the source or sources from which the difference is expected to be derived, and (B)
such other investigation as the Secretary may find necessary.

(2)(A) The Secretary shall then pay to the State, in such installments as he may determine,
the amount so estimated, reduced or increased to the extent of any overpayment or underpayment
which the Secretary determines was made under this section to such State for any prior quarter
and with respect to which adjustment has not already been made under this subsection.

(B) Expenditures for which payments were made to the State under subsection (a) shall be
treated as an overpayment to the extent that the State or local agency administering such plan
has been reimbursed for such expenditures by a third party pursuant to the provisions of its plan
in compliance with section 1902(a)(25).

(C) For purposes of this subsection, when an overpayment is discovered, which was made by
a State to a person or other entity, the State shall have a period of 1 year in which to recover
or attempt to recover such overpayment before adjustment is made in the Federal payment to such
State on account of such overpayment. Except as otherwise provided in subparagraph (D), the ad-
justment in the Federal payment shall be made at the end of the 1-year period, whether or not
recovery was made.

(D)(1) In any case where the State is unable to recover a debt which represents an overpayment
(or any portion thereof) made to a person or other entity on account of such debt having been dis-
charged in bankruptcy or otherwise being uncollectable, no adjustment shall be made in the Fed-
eral payment to such State on account of such overpayment (or portion thereof).

(i1)) In any case where the State is unable to recover a debt which represents an overpayment
(or any portion thereof) made to a person or other entity due to fraud within 1 year of discovery
because there is not a final determination of the amount of the overpayment under an administra-
tive or judicial process (as applicable), including as a result of a judgment being under appeal, no
adjustment shall be made in the Federal payment to such State on account of such overpayment
(or portion thereof) before the date that is 30 days after the date on which a final judgment (includ-
ing, if applicable, a final determination on an appeal) is made.

(3)(A) The pro rata share to which the United States is equitably entitled, as determined by
the Secretary, of the net amount recovered during any quarter by the State or any political subdivi-
sion thereof with respect to medical assistance furnished under the State plan shall be considered
an overpayment to be adjusted under this subsection.

(B)(1) Subparagraph (A) and paragraph (2)(B) shall not apply to any amount recovered or paid
to a State as part of the comprehensive settlement of November 1998 between manufacturers of
tobacco products, as defined in section 5702(d) of the Internal Revenue Code of 1986, and State
Attorneys General, or as part of any individual State settlement or judgment reached in litigation
initiated or pursued by a State against one or more such manufacturers.

(i1) Except as provided in subsection (i)(19), a State may use amounts recovered or paid to the
State as part of a comprehensive or individual settlement, or a judgment, described in clause (i)
for any expenditures determined appropriate by the State.

(4) Upon the making of any estimate by the Secretary under this subsection, any appropria-
tions available for payments under this section shall be deemed obligated.

(5) In any case in which the Secretary estimates that there has been an overpayment under
this section to a State on the basis of a claim by such State that has been disallowed by the Sec-
retary under section 1116(d), and such State disputes such disallowance, the amount of the Federal
payment in controversy shall, at the option of the State, be retained by such State or recovered
by the Secretary pending a final determination with respect to such payment amount. If such final
determination is to the effect that any amount was properly disallowed, and the State chose to
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retain payment of the amount in controversy, the Secretary shall offset, from any subsequent pay-
ments made to such State under this title, an amount equal to the proper amount of the disallow-
ance plus interest on such amount disallowed for the period beginning on the date such amount
was disallowed and ending on the date of such final determination at a rate (determined by the
Secretary) based on the average of the bond equivalent of the weekly 90-day treasury bill auction
rates during such period.

(6)(A) Each State (as defined in subsection (w)(7)(D)) shall include, in the first report sub-
mitted under paragraph (1) after the end of each fiscal year, information related to—

(i) provider-related donations made to the State or units of local government during such
fiscal year, and
(i1) health care related taxes collected by the State or such units during such fiscal year.

(B) Each State shall include, in the first report submitted under paragraph (1) after the end
of each fiscal year, information related to the total amount of payment adjustments made, and the
amount of payment adjustments made to individual providers (by provider), under section 1923(c)
during such fiscal year.

(e) A State plan approved under this title may include, as a cost with respect to hospital serv-
ices under the plan under this title, periodic expenditures made to reflect transitional allowances
established with respect to a hospital closure or conversion under section 1884.

(f)(1)(A) Except as provided in paragraph (4), payment under the preceding provisions of this
section shall not be made with respect to any amount expended as medical assistance in a calendar
quarter, in any State, for any member of a family the annual income of which exceeds the applica-
ble income limitation determined under this paragraph.

(B)(i) Except as provided in clause (ii) of this subparagraph, the applicable income limitation
with respect to any family is the amount determined, in accordance with standards prescribed by
the Secretary, to be equivalent to 133%5 percent of the highest amount which would ordinarily be
paid to a family of the same size without any income or resources, in the form of money payments,
under the plan of the State approved under part A of title IV of this Act.

(ii) If the Secretary finds that the operation of a uniform maximum limits payments to families
of more than one size, he may adjust the amount otherwise determined under clause (i) to take
account of families of different sizes.

(C) The total amount of any applicable income limitation determined under subparagraph (B)
shall, if it is not a multiple of $100 or such other amount as the Secretary may prescribe, be round-
ed to the next higher multiple of $100 or such other amount, as the case may be.

(2)(A) In computing a family’s income for purposes of paragraph (1), there shall be excluded
any costs (whether in the form of insurance premiums or otherwise and regardless of whether such
costs are reimbursed under another public program of the State or political subdivision thereof)
incurred by such family for medical care or for any other type of remedial care recognized under
State law or, (B) notwithstanding section 1916 at State option, an amount paid by such family,
at the family’s option, to the State, provided that the amount, when combined with costs incurred
in prior months, is sufficient when excluded from the family’s income to reduce such family’s in-
come below the applicable income limitation described in paragraph (1). The amount of State ex-
penditures for which medical assistance is available under subsection (a)(1) will be reduced by
amounts paid to the State pursuant to this subparagraph.

(3) For purposes of paragraph (1)(B), in the case of a family consisting of only one individual,
the “highest amount which would ordinarily be paid” to such family under the State’s plan ap-
proved under part A of title IV of this Act shall be the amount determined by the State agency
(on the basis of reasonable relationship to the amounts payable under such plan to families con-
sisting of two or more persons) to be the amount of the aid which would ordinarily be payable
under such plan to a family (without any income or resources) consisting of one person if such plan
provided for aid to such a family.

(4) The limitations on payment imposed by the preceding provisions of this subsection shall
not apply with respect to any amount expended by a State as medical assistance for any individual
described in section 1902(a)(10)(A)(1)(III) 1902(a)(10)(A)G)IV), 1902(a)(10)(A)IXV),
1902(a)(10)(A)EXVD), 1902(a)(10)(A)G)(VID), 1902(a)(10)(A)(1)(VIII) 1902(a)(10)(A)1)(IX),
1902(a)(10)(A)()(IX), 1902(a)(10)(A)GiI)X), 1902(a)(10)(A)GI)XIID), 1902(a)(10)(A)G)XIV), or
1902(a)(10)(A)G)XYV), 1902(a)(10)(A)GINXVI), 1902(a)(10)(A)GINXVID), 1902(a)(10)(A)Gi)XVIID),
1902(a)(10)(A)G)(XIX), 1902(a)(10)(A)GiINXX), 1902(a)(10)(A)GDXXI), 1902(a)(10)(A)1)XXII),
1905(p)(1) or for any individual—
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(A) who is receiving aid or assistance under any plan of the State approved under title

I, X, XIV or XVI, or part A of title IV, or with respect to whom supplemental security income

benefits are being paid under title XVI, or

(B) who is not receiving such aid or assistance, and with respect to whom such benefits
are not being paid, but (i) is eligible to receive such aid or assistance, or to have such benefits
paid with respect to him, or (ii) would be eligible to receive such aid or assistance, or to have
such benefits paid with respect to him if he were not in a medical institution, or

(C) with respect to whom there is being paid, or who is eligible, or would be eligible if
he were not in a medical institution, to have paid with respect to him, a State supplementary
payment and is eligible for medical assistance equal in amount, duration, and scope to the
medical assistance made available to individuals described in section 1902(a)(10)(A), or who
is a PACE program eligible individual enrolled in a PACE program under section 1934, but
only if the income of such individual (as determined under section 1612, but without regard
to subsection (b) thereof) does not exceed 300 percent of the supplemental security income ben-

efit rate established by section 1611(b)(1),
at the time of the provision of the medical assistance giving rise to such expenditure.

(g)(1) Subject to paragraph (3), with respect to amounts paid for the following services fur-
nished under the State plan after June 30, 1973 (other than services furnished pursuant to a con-
tract with a health maintenance organization as defined in section 1876 or which is a qualified
health maintenance organization (as defined in section 1310(d) of the Public Health Service Act)),
the Federal medical assistance percentage shall be decreased as follows: After an individual has
received inpatient hospital services or services in an intermediate care facility for the mentally re-
tarded for 60 days or inpatient mental hospital services for 90 days (whether or not such days are
consecutive), during any fiscal year, the Federal medical assistance percentage with respect to
amounts paid for any such care furnished thereafter to such individual shall be decreased by a
per centum thereof (determined under paragraph (5)) unless the State agency responsible for the
administration of the plan makes a showing satisfactory to the Secretary that, with respect to each
calendar quarter for which the State submits a request for payment at the full Federal medical
assistance percentage for amounts paid for inpatient hospital services or services in an inter-
mediate care facility for the mentally retarded furnished beyond 60 days (or inpatient mental hos-
pital services furnished beyond 90 days), such State has an effective program of medical review
of the care of patients in mental hospitals and intermediate care facilities for the mentally retarded
pursuant to paragraphs (26) and (31) of section 1902(a) whereby the professional management of
each case is reviewed and evaluated at least annually by independent professional review teams.
In determining the number of days on which an individual has received services described in this
subsection, there shall not be counted any days with respect to which such individual is entitled
to have payments made (in whole or in part) on his behalf under section 1812.

(2) The Secretary shall, as part of his validation procedures under this subsection, conduct
timely sample onsite surveys of private and public institutions in which recipients of medical as-
sistance may receive care and services under a State plan approved under this title, and his find-
ings with respect to such surveys (as well as the showings of the State agency required under this
subsection) shall be made available for public inspection.

(3)(A) No reduction in the Federal medical assistance percentage of a State otherwise required
to be imposed under this subsection shall take effect—

(1) if such reduction is due to the State’s unsatisfactory or invalid showing made with re-

spect to a calendar quarter beginning before January 1, 1977,

(i1) before January 1, 1978;

(iii) unless a notice of such reduction has been provided to the State at least 30 days before
the date such reduction takes effect; or

(iv) due to the State’s unsatisfactory or invalid showing made with respect to a calendar
quarter beginning after September 30, 1977, unless notice of such reduction has been provided
to the State no later than the first day of the fourth calendar quarter following the calendar
quarter with respect to which such showing was made.

(B) The Secretary shall waive application of any reduction in the Federal medical assistance
percentage of a State otherwise required to be imposed under paragraph (1) because a showing
by the State, made under such paragraph with respect to a calendar quarter ending after January
1, 1977, and before January 1, 1978, is determined to be either unsatisfactory under such para-
graph or invalid under paragraph (2), if the Secretary determines that the State’s showing made
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under paragraph (1) with respect to any calendar quarter ending on or before December 31, 1978,
is satisfactory under such paragraph and is valid under paragraph (2).

(4)(A) The Secretary may not find the showing of a State, with respect to a calendar quarter
under paragraph (1), to be satisfactory if the showing is submitted to the Secretary later than the
30th day after the last day of the calendar quarter, unless the State demonstrates to the satisfac-
tion of the Secretary good cause for not meeting such deadline.

(B) The Secretary shall find a showing of a State, with respect to a calendar quarter under
paragraph (1), to be satisfactory under such paragraph with respect to the requirement that the
State conduct annual onsite inspections in mental hospitals and intermediate care facilities for the
mentally retarded under paragraphs (26) and (31) of section 1902(a), if the showing demonstrates
that the State has conducted such an onsite inspection during the 12-month period ending on the
last date of the calendar quarter—

(i) in each of not less than 98 per centum of the number of such hospitals and facilities
requiring such inspection, and
(ii) in every such hospital or facility which has 200 or more beds,
and that, with respect to such hospitals and facilities not inspected within such period, the State
has exercised good faith and due diligence in attempting to conduct such inspection, or if the State
demonstrates to the satisfaction of the Secretary that it would have made such a showing but for
failings of a technical nature only.

(5) In the case of a State’s unsatisfactory or invalid showing made with respect to a type of
facility or institutional services in a calendar quarter, the per centum amount of the reduction of
the State’s Federal medical assistance percentage for that type of services under paragraph (1) is
equal to 33Y5 per centum multiplied by a fraction, the denominator of which is equal to the total
number of patients receiving that type of services in that quarter under the State plan in facilities
or institutions for which a showing was required to be made under this subsection, and the numer-
ator of which is equal to the number of such patients receiving such type of services in that quarter
in those facilities or institutions for which a satisfactory and valid showing was not made for that
calendar quarter.

(6)(A) Recertifications required under section 1902(a)(44) shall be conducted at least every 60
days in the case of inpatient hospital services.

(B) Such recertifications in the case of services in an intermediate care facility for the mentally
retarded shall be conducted at least—

(i) 60 days after the date of the initial certification,

(i1) 180 days after the date of the initial certification,

(ii1) 12 months after the date of the initial certification,
(iv) 18 months after the date of the initial certification,

(v) 24 months after the date of the initial certification, and
(vi) every 12 months thereafter.

(C) For purposes of determining compliance with the schedule established by this paragraph,
a recertification shall be considered to have been done on a timely basis if it was performed not
later than 10 days after the date the recertification was otherwise required and the State estab-
lisﬁleg %food cause why the physician or other person making such recertification did not meet such
schedule.

(i) Payment under the preceding provisions of this section shall not be made—

(1) for organ transplant procedures unless the State plan provides for written standards
respecting the coverage of such procedures and unless such standards provide that—

(A) similarly situated individuals are treated alike; and

(B) any restriction, on the facilities or practitioners which may provide such proce-
dures, is consistent with the accessibility of high quality care to individuals eligible for the
procedures under the State plan; or
(2) with respect to any amount expended for an item or service (other than an emergency

item or service, not including items or services furnished in an emergency room of a hospital)

furnished—

(A) under the plan by any individual or entity during any period when the individual
or entity is excluded from participation under title V, XVIII, or XX or under this title pur-
suant to section 1128, 1128A, 1156, or 1842G)(2);

(B) at the medical direction or on the prescription of a physician, during the period
when such physician is excluded from participation under title V, XVIII, or XX or under
this title pursuant to section 1128, 1128A, 1156, or 1842(j)(2) and when the person fur-
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nishing such item or service knew or had reason to know of the exclusion (after a reason-

able time period after reasonable notice has been furnished to the person);

(C) by any individual or entity to whom the State has failed to suspend payments
under the plan during any period when there is pending an investigation of a credible alle-
gation of fraud against the individual or entity, as determined by the State in accordance
with regulations promulgated by the Secretary for purposes of section 1862(o) and this
subparagraph, unless the State determines in accordance with such regulations there is
good cause not to suspend such payments;

(D) beginning on July 1, 2018, under the plan by any provider of services or person
whose participation in the State plan is terminated (as described in section 1902(kk)(8))
after the date that is 60 days after the date on which such termination is included in the
database or other system under section 1902(11); or

(E) with respect to any amount expended for such an item or service furnished during
calendar quarters beginning on or after October 1, 2017, subject to section
1902(kk)(4)(A)(1)(II), within a geographic area that is subject to a moratorium imposed
under section 1866(j)(7) by a provider or supplier that meets the requirements specified
in subparagraph (C)(iii) of such section, during the period of such moratorium; or
(3) with respect to any amount expended for inpatient hospital services furnished under

the plan (other than amounts attributable to the special situation of a hospital which serves
a disproportionate number of low income patients with special needs) to the extent that such
amount exceeds the hospital’s customary charges with respect to such services or (if such serv-
ices are furnished under the plan by a public institution free of charge or at nominal charges
to the public) exceeds an amount determined on the basis of those items (specified in regula-
tions prescribed by the Secretary) included in the determination of such payment which the
Secretary finds will provide fair compensation to such institution for such services; or

(4) with respect to any amount expended for care or services furnished under the plan by
a hospital unless such hospital has in effect a utilization review plan which meets the require-
ments imposed by section 1861(k) for purposes of title XVIII; and if such hospital has in effect
such a utilization review plan for purposes of title XVIII, such plan shall serve as the plan
required by this subsection (with the same standards and procedures and the same review
committee or group) as a condition of payment under this title; the Secretary is authorized to
waive the requirements of this paragraph if the State agency demonstrates to his satisfaction
that it has in operation utilization review procedures which are superior in their effectiveness
to the procedures required under section 1861(k); or

(5) with respect to any amount expended for any drug product for which payment may
not be made under part B of title XVIII because of section 1862(c); or

(6) with respect to any amount expended for inpatient hospital tests (other than in emer-
gency situations) not specifically ordered by the attending physician or other responsible prac-
titioner; or

(7) with respect to any amount expended for clinical diagnostic laboratory tests performed
by a physician, independent laboratory, or hospital, to the extent such amount exceeds the
amount that would be recognized under section 1833(h) for such tests performed for an indi-
vidual enrolled under part B of title XVIII; or

(8) with respect to any amount expended for medical assistance (A) for nursing facility
services to reimburse (or otherwise compensate) a nursing facility for payment of a civil money
penalty imposed under section 1919(h) or (B) for home and community care to reimburse (or
otherwise compensate) a provider of such care for payment of a civil money penalty imposed
under this title or title XI or for legal expenses in defense of an exclusion or civil money pen-
alty under this title or title XI if there is no reasonable legal ground for the provider’s case;
or

(10)(A) with respect to covered outpatient drugs unless there is a rebate agreement in ef-
fect under section 1927 with respect to such drugs or unless section 1927(a)(3) applies,

(B) with respect to any amount expended for an innovator multiple source drug (as defined
in section 1927(k)) dispensed on or after July 1, 1991, if, under applicable State law, a less
expensive multiple source drug could have been dispensed, but only to the extent that such
amount exceeds the upper payment limit for such multiple source drug;

(C) with respect to covered outpatient drugs described in section 1927(a)(7), unless in-
formation respecting utilization data and coding on such drugs that is required to be sub-
mitted under such section is submitted in accordance with such section, and
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(D) with respect to any amount expended for reimbursement to a pharmacy under this
title for the ingredient cost of a covered outpatient drug for which the pharmacy has already
received payment under this title (other than with respect to a reasonable restocking fee for
such drug); or

(11) with respect to any amount expended for physicians’ services furnished on or after
the first day of the first quarter beginning more than 60 days after the date of establishment
of the physician identifier system under section 1902(x), unless the claim for the services in-
cludes the unique physician identifier provided under such system; or

(13) with respect to any amount expended to reimburse (or otherwise compensate) a nurs-
ing facility for payment of legal expenses associated with any action initiated by the facility
that is dismissed on the basis that no reasonable legal ground existed for the institution of
such action; or

(14) with respect to any amount expended on administrative costs to carry out the program
under section 1928; or

(15) with respect to any amount expended for a single-antigen vaccine and its administra-
tion in any case in which the administration of a combined-antigen vaccine was medically ap-
propriate (as determined by the Secretary); or

(16) with respect to any amount expended for which funds may not be used under the As-
sisted Suicide Funding Restriction Act of 1997; or

(17) with respect to any amount expended for roads, bridges, stadiums, or any other item
or service not covered under a State plan under this title; or

(18) with respect to any amount expended for home health care services provided by an
agency or organization unless the agency or organization provides the State agency on a con-
tinuing basis a surety bond in a form specified by the Secretary under paragraph (7) of section
1861(0) and in an amount that is not less than $50,000 or such comparable surety bond as
the Secretary may permit under the last sentence of such section; or

(19) with respect to any amount expended on administrative costs to initiate or pursue liti-
gation described in subsection (d)(3)(B);

(20) with respect to amounts expended for medical assistance provided to an individual
described in subclause (XV) or (XVI) of section 1902(a)(10)(A)(ii) for a fiscal year unless the
State demonstrates to the satisfaction of the Secretary that the level of State funds expended
for such fiscal year for programs to enable working individuals with disabilities to work (other
than for such medical assistance) is not less than the level expended for such programs during
the most recent State fiscal year ending before the date of the enactment of this paragraph;

(21) with respect to amounts expended for covered outpatient drugs described in section
1927(d)(2)(C) (relating to drugs when used for cosmetic purposes or hair growth), except where
medically necessary, and section 1927(d)(2)(K) (relating to drugs when used for treatment of
sexual or erectile dysfunction);

(22) with respect to amounts expended for medical assistance for an individual who de-
clares under section 1137(d)(1)(A) to be a citizen or national of the United States for purposes
of establishing eligibility for benefits under this title, unless the requirement of section
1902(a)(46)(B) is met;

(23) with respect to amounts expended for medical assistance for covered outpatient drugs
(as defined in section 1927(k)(2)) for which the prescription was executed in written (and non-
electronic) form unless the prescription was executed on a tamper-resistant pad;

(24) if a State is required to implement an asset verification program under section 1940
and fails to implement such program in accordance with such section, with respect to amounts
expended by such State for medical assistance for individuals subject to asset verification
under such section, unless—

(A) the State demonstrates to the Secretary’s satisfaction that the State made a good
faith effort to comply;

(B) not later than 60 days after the date of a finding that the State is in noncompli-
ance, the State submits to the Secretary (and the Secretary approves) a corrective action
plan to remedy such noncompliance; and

(C) not later than 12 months after the date of such submission (and approval), the
State fulfills the terms of such corrective action plan;

(25) with respect to any amounts expended for medical assistance for individuals for whom
the State does not report enrollee encounter data (as defined by the Secretary) to the Medicaid
Statistical Information System (MSIS) in a timely manner (as determined by the Secretary);
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(26) with respect to any amounts expended for medical assistance for individuals described
in subclause (VIII) of subsection (a)(10)(A)(i) other than medical assistance provided through
benchmark coverage described in section 1937(b)(1) or benchmark equivalent coverage de-
scribed in section 1937(b)(2); or

(27) with respect to any amounts expended by the State on the basis of a fee schedule
for items described in section 1861(n) and furnished on or after January 1, 2018, as determined
in the aggregate with respect to each class of such items as defined by the Secretary, in excess
of the aggregate amount, if any, that would be paid for such items within such class on a fee-
for-service basis under the program under part B of title XVIII, including, as applicable, under
a competitive acquisition program under section 1847 in an area of the State.

Nothing in paragraph (1) shall be construed as permitting a State to provide services under its
plan under this title that are not reasonable in amount, duration, and scope to achieve their pur-
pose. Paragraphs (1), (2), (16), (17), and (18) shall apply with respect to items or services furnished
and amounts expended by or through a managed care entity (as defined in section 1932(a)(1)(B))
in the same manner as such paragraphs apply to items or services furnished and amounts ex-
pended directly by the State.

(j) Notwithstanding the preceding provisions of this section, the amount determined under sub-
section (a)(1) for any State for any quarter shall be adjusted in accordance with section 1914.

(k) The Secretary is authorized to provide at the request of any State (and without cost to such
State) such technical and actuarial assistance as may be necessary to assist such State to contract
with any medicaid managed care organization which meets the requirements of subsection (m) of
this section for the purpose of providing medical care and services to individuals who are entitled
to medical assistance under this title.

(1)(1) Subject to paragraphs (3) and (4), with respect to any amount expended for personal care
services or home health care services requiring an in-home visit by a provider that are provided
under a State plan under this title (or under a waiver of the plan) and furnished in a calendar
quarter beginning on or after January 1, 2019 (or, in the case of home health care services, on
or after January 1, 2023), unless a State requires the use of an electronic visit verification system
for such services furnished in such quarter under the plan or such waiver, the Federal medical
assistance percentage shall be reduced—

(A) in the case of personal care services—

(1) for calendar quarters in 2019 and 2020, by .25 percentage points;

(i1) for calendar quarters in 2021, by .5 percentage points;

(iii) for calendar quarters in 2022, by .75 percentage points; and

(iv) for calendar quarters in 2023 and each year thereafter, by 1 percentage point; and
(B) in the case of home health care services—

(1) for calendar quarters in 2023 and 2024, by .25 percentage points;

(i1) for calendar quarters in 2025, by .5 percentage points;

(iii) for calendar quarters in 2026, by .75 percentage points; and

(iv) for calendar quarters in 2027 and each year thereafter, by 1 percentage point.

(2) Subject to paragraphs (3) and (4), in implementing the requirement for the use of an elec-
tronic visit verification system under paragraph (1), a State shall—

(A) consult with agencies and entities that provide personal care services, home health
care services, or both under the State plan (or under a waiver of the plan) to ensure that such
system—

(1) is minimally burdensome;

(i1) takes into account existing best practices and electronic visit verification systems
in use in the State; and

(iii) is conducted in accordance with the requirements of HIPAA privacy and security
law (as defined in section 3009 of the Public Health Service Act);

(B) take into account a stakeholder process that includes input from beneficiaries, family
caregivers, individuals who furnish personal care services or home health care services, and
other stakeholders, as determined by the State in accordance with guidance from the Sec-
retary; and

(C) ensure that individuals who furnish personal care services, home health care services,
or both under the State plan (or under a waiver of the plan) are provided the opportunity for
training on the use of such system.

(3) Paragraphs (1) and (2) shall not apply in the case of a State that, as of the date of the
enactment of this subsection, requires the use of any system for the electronic verification of visits

g:\VHLC\061918\061918.303.xml
June 19, 2018 (4:24 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR5797RH-COMPARED-CURRENTLAW_CP12A. XML H.L.C.
11

conducted as part of both personal care services and home health care services, so long as the State
continues to require the use of such system with respect to the electronic verification of such visits.

(4)(A) In the case of a State described in subparagraph (B), the reduction under paragraph (1)
shall not apply—

(i) in the case of personal care services, for calendar quarters in 2019; and

(i1) in the case of home health care services, for calendar quarters in 2023.

(B) For purposes of subparagraph (A), a State described in this subparagraph is a State that
demonstrates to the Secretary that the State—

(i) has made a good faith effort to comply with the requirements of paragraphs (1) and
(2) (including by taking steps to adopt the technology used for an electronic visit verification
system); and

(i1) in implementing such a system, has encountered unavoidable system delays.

(5) In this subsection:

(A) The term “electronic visit verification system” means, with respect to personal care
services or home health care services, a system under which visits conducted as part of such
services are electronically verified with respect to—

(i) the type of service performed,;

(i1) the individual receiving the service;

(ii1) the date of the service;

(iv) the location of service delivery;

(v) the individual providing the service; and
(vi) the time the service begins and ends.

(B) The term “home health care services” means services described in section 1905(a)(7)
provided under a State plan under this title (or under a waiver of the plan).

(C) The term “personal care services” means personal care services provided under a State
plan under this title (or under a waiver of the plan), including services provided under section
1905(a)(24), 1915(c), 1915@), 1915(), or 1915(k) or under a wavier under section 1115.

(6)(A) In the case in which a State requires personal care service and home health care service
providers to utilize an electronic visit verification system operated by the State or a contractor on
behalf of the State, the Secretary shall pay to the State, for each quarter, an amount equal to 90
per centum of so much of the sums expended during such quarter as are attributable to the design,
development, or installation of such system, and 75 per centum of so much of the sums for the
operation and maintenance of such system.

(B) Subparagraph (A) shall not apply in the case in which a State requires personal care serv-
ice and home health care service providers to utilize an electronic visit verification system that is
not operated by the State or a contractor on behalf of the State.

(m)(1)(A) The term “medicaid managed care organization” means a health maintenance organi-
zation, an eligible organization with a contract under section 1876 or a Medicare+Choice organiza-
tion with a contract under part C of title XVIII, a provider sponsored organization, or any other
public or private organization, which meets the requirement of section 1902(w) and—

(1) makes services it provides to individuals eligible for benefits under this title accessible
to such individuals, within the area served by the organization, to the same extent as such
services are made accessible to individuals (eligible for medical assistance under the State
plan) not enrolled with the organization, and

(i1) has made adequate provision against the risk of insolvency, which provision is satisfac-
tory to the State, meets the requirements of subparagraph (C)(i) (if applicable), and which
assures that individuals eligible for benefits under this title are in no case held liable for debts
of the organization in case of the organization’s insolvency.

An organization that is a qualified health maintenance organization (as defined in section 1310(d)
of the Public Health Service Act) is deemed to meet the requirements of clauses (i) and (ii).

(B) The duties and functions of the Secretary, insofar as they involve making determinations
as to whether an organization is a medicaid managed care organization within the meaning of sub-
paragraph (A), shall be integrated with the administration of section 1312 (a) and (b) of the Public
Health Service Act.

(C)3) Subject to clause (ii), a provision meets the requirements of this subparagraph for an
organization if the organization meets solvency standards established by the State for private
health maintenance organizations or is licensed or certified by the State as a risk-bearing entity.

(i1) Clause (i) shall not apply to an organization if—
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(I) the organization is not responsible for the provision (directly or through arrangements
with providers of services) of inpatient hospital services and physicians’ services;

(IT) the organization is a public entity;

(IIT) the solvency of the organization is guaranteed by the State; or

(IV) the organization is (or is controlled by) one or more Federally-qualified health centers
and meets solvency standards established by the State for such an organization.

For purposes of subclause (IV), the term “control” means the possession, whether direct or indirect,
of the power to direct or cause the direction of the management and policies of the organization
through membership, board representation, or an ownership interest equal to or greater than 50.1
percent.

(2)(A) Except as provided in subparagraphs (B), (C), and (G), no payment shall be made under
this title to a State with respect to expenditures incurred by it for payment (determined under a
prepaid capitation basis or under any other risk basis) for services provided by any entity (includ-
ing a health insuring organization) which is responsible for the provision (directly or through ar-
rangements with providers of services) of inpatient hospital services and any other service de-
scribed in paragraph (2), (3), (4), (5), or (7) of section 1905(a) or for the provision of any three or
more of the services described in such paragraphs unless—

(i) the Secretary has determined that the entity is a medicaid managed care organization
organization as defined in paragraph (1);

(iii) such services are provided for the benefit of individuals eligible for benefits under this
title in accordance with a contract between the State and the entity under which prepaid pay-
ments to the entity are made on an actuarially sound basis and under which the Secretary
must provide prior approval for contracts providing for expenditures in excess of $1,000,000
for 1998 and, for a subsequent year, the amount established under this clause for the previous
year increased by the percentage increase in the consumer price index for all urban consumers
over the previous year;

(iv) such contract provides that the Secretary and the State (or any person or organization
designated by either) shall have the right to audit and inspect any books and records of the
entity (and of any subcontractor) that pertain (I) to the ability of the entity to bear the risk
of potential financial losses, or (II) to services performed or determinations of amounts payable
under the contract;

(v) such contract provides that in the entity’s enrollment, reenrollment, or disenrollment
of individuals who are eligible for benefits under this title and eligible to enroll, reenroll, or
disenroll with the entity pursuant to the contract, the entity will not discriminate among such
individuals on the basis of their health status or requirements for health care services;

(vi) such contract (I) permits individuals who have elected under the plan to enroll with
the entity for provision of such benefits to terminate such enrollment in accordance with sec-
tion 1932(a)(4), and (II) provides for notification in accordance with such section of each such
individual, at the time of the individual’s enrollment, of such right to terminate such enroll-
ment;

(vii) such contract provides that, in the case of medically necessary services which were
provided (I) to an individual enrolled with the entity under the contract and entitled to bene-
fits with respect to such services under the State’s plan and (II) other than through the organi-
zation because the services were immediately required due to an unforeseen illness, injury, or
condition, either the entity or the State provides for reimbursement with respect to those serv-
ices,

(viii) such contract provides for disclosure of information in accordance with section 1124
and paragraph (4) of this subsection;

(ix) such contract provides, in the case of an entity that has entered into a contract for
the provision of services with a Federally-qualified health center or a rural health clinic, that
the entity shall provide payment that is not less than the level and amount of payment which
the entity would make for the services if the services were furnished by a provider which is
not a Federally-qualified health center or a rural health clinic;

(x) any physician incentive plan that it operates meets the requirements described in sec-
tion 1876(i)(8);

(xi) such contract provides for maintenance of sufficient patient encounter data to identify
the physician who delivers services to patients and for the provision of such data to the State
at a frequency and level of detail to be specified by the Secretary;
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(xii) such contract, and the entity complies with the applicable requirements of section
1932; and

(xiii) such contract provides that (I) covered outpatient drugs dispensed to individuals
eligible for medical assistance who are enrolled with the entity shall be subject to the same
rebate required by the agreement entered into under section 1927 as the State is subject
to and that the State shall collect such rebates from manufacturers, (II) capitation rates
paid to the entity shall be based on actual cost experience related to rebates and subject
to the Federal regulations requiring actuarially sound rates, and (III) the entity shall re-
port to the State, on such timely and periodic basis as specified by the Secretary in order
to include in the information submitted by the State to a manufacturer and the Secretary
under section 1927(b)(2)(A), information on the total number of units of each dosage form
and strength and package size by National Drug Code of each covered outpatient drug dis-
pensed to individuals eligible for medical assistance who are enrolled with the entity and
for which the entity is responsible for coverage of such drug under this subsection (other
than covered outpatient drugs that under subsection (j)(1) of section 1927 are not subject
to the requirements of that section) and such other data as the Secretary determines nec-
essary to carry out this subsection.

(B) Subparagraph (A) except with respect to clause (ix) of subparagraph (A), does not apply
with respect to payments under this title to a State with respect to expenditures incurred by it
for payment for services provided by an entity which—

(1)(I) received a grant of at least $100,000 in the fiscal year ending June 30, 1976, under
section 329(d)(1)(A) or 330(d)(1) of the Public Health Service Act, and for the period beginning
July 1, 1976, and ending on the expiration of the period for which payments are to be made
under this title has been the recipient of a grant under either such section; and

(IT) provides to its enrollees, on a prepaid capitation risk basis or on any other risk basis,
all of the services and benefits described in paragraphs (1), (2), (3), (4)(C), and (5) of section
1905(a) and, to the extent required by section 1902(a)(10)(D) to be provided under a State plan
for medical assistance, the services and benefits described in paragraph (7) of section 1905(a);
or

(i1) is a nonprofit primary health care entity located in a rural area (as defined by the Ap-
palachian Regional Commission)—

(I) which received in the fiscal year ending June 30, 1976, at least $100,000 (by grant,
subgrant, or subcontract) under the Appalachian Regional Development Act of 1965, and
(IT) for the period beginning July 1, 1976, and ending on the expiration of the period

for which payments are to be made under this title either has been the recipient of a

grant, subgrant, or subcontract under such Act or has provided services under a contract

(initially entered into during a year in which the entity was the recipient of such a grant,

subgrant, or subcontract) with a State agency under this title on a prepaid capitation risk

basis or on any other risk basis; or

(iii) which has contracted with the single State agency for the provision of services (but
not including inpatient hospital services) to persons eligible under this title on a prepaid risk
basis prior to 1970.

(G) In the case of an entity which is receiving (and has received during the previous two years)
a grant of at least $100,000 under section 329(d)(1)(A) or 330(d)(1) of the Public Health Service
Act or is receiving (and has received during the previous two years) at least $100,000 (by grant,
subgrant, or subcontract) under the Appalachian Regional Development Act of 1965, clause (i) of
subparagraph (A) shall not apply.

(H) In the case of an individual who—

(i) in a month is eligible for benefits under this title and enrolled with a medicaid managed
care organization with a contract under this paragraph or with a primary care case manager
with a contract described in section 1905(t)(3),

(i1) in the next month (or in the next 2 months) is not eligible for such benefits, but

(iii) in the succeeding month is again eligible for such benefits,

the State plan, subject to subparagraph (A)(vi), may enroll the individual for that succeeding
month with the organization described in clause (i) if the organization continues to have a contract
under this paragraph with the State or with the manager described in such clause if the manager
continues to have a contract described in section 1905(t)(3) with the State.
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(3) No payment shall be made under this title to a State with respect to expenditures incurred
by the State for payment for services provided by a managed care entity (as defined under section
1932(a)(1)) under the State plan under this title (or under a waiver of the plan) unless the State—

(A) beginning on July 1, 2018, has a contract with such entity that complies with the re-
quirement specified in section 1932(d)(5); and

(B) beginning on January 1, 2018, complies with the requirement specified in section
1932(d)(6)(A).

(4)(A) Each medicaid managed care organization which is not a qualified health maintenance
organization (as defined in section 1310(d) of the Public Health Service Act) must report to the
State and, upon request, to the Secretary, the Inspector General of the Department of Health and
Human Services, and the Comptroller General a description of transactions between the organiza-
tion and a party in interest (as defined in section 1318(b) of such Act), including the following
transactions:

(i) Any sale or exchange, or leasing of any property between the organization and such
a party.

(i1) Any furnishing for consideration of goods, services (including management services), or
facilities between the organization and such a party, but not including salaries paid to employ-
ees for services provided in the normal course of their employment.

(iii)) Any lending of money or other extension of credit between the organization and such
a party.

The State or Secretary may require that information reported respecting an organization which
controls, or is controlled by, or is under common control with, another entity be in the form of a
consolidated financial statement for the organization and such entity.

(B) Each organization shall make the information reported pursuant to subparagraph (A)
available to its enrollees upon reasonable request.

(5)(A) If the Secretary determines that an entity with a contract under this subsection—

(i) fails substantially to provide medically necessary items and services that are required
(under law or under the contract) to be provided to an individual covered under the contract,
if (‘;hedfaillure has adversely affected (or has substantial likelihood of adversely affecting) the
individual;

(ii) imposes premiums on individuals enrolled under this subsection in excess of the pre-
miums permitted under this title;

(iii) acts to discriminate among individuals in violation of the provision of paragraph
(2)(A)(v), including expulsion or refusal to re-enroll an individual or engaging in any practice
that would reasonably be expected to have the effect of denying or discouraging enrollment (ex-
cept as permitted by this subsection) by eligible individuals with the organization whose med-
ical condition or history indicates a need for substantial future medical services;

(iv) misrepresents or falsifies information that is furnished—

(I) to the Secretary or the State under this subsection, or
(IT) to an individual or to any other entity under this subsection, or
(v) fails to comply with the requirements of section 1876(i)(8),
the Secretary may provide, in addition to any other remedies available under law, for any of the
remedies described in subparagraph (B).

(B) The remedies described in this subparagraph are—

(1) civil money penalties of not more than $25,000 for each determination under subpara-
graph (A), or, with respect to a determination under clause (iii) or (iv)(I) of such subparagraph,
of not more than $100,000 for each such determination, plus, with respect to a determination
under subparagraph (A)(ii), double the excess amount charged in violation of such subpara-
graph (and the excess amount charged shall be deducted from the penalty and returned to the
individual concerned), and plus, with respect to a determination under subparagraph (A)(iii),
$15,(})100 for each individual not enrolled as a result of a practice described in such subpara-
graph, or

(i1) denial of payment to the State for medical assistance furnished under the contract
under this subsection for individuals enrolled after the date the Secretary notifies the organi-
zation of a determination under subparagraph (A) and until the Secretary is satisfied that the
basis for such determination has been corrected and is not likely to recur.

The provisions of section 1128A (other than subsections (a) and (b)) shall apply to a civil money
penalty under clause (i) in the same manner as such provisions apply to a penalty or proceeding
under section 1128A(a).
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(6)(A) For purposes of this subsection and section 1902(e)(2)(A), in the case of the State of New
Jersey, the term “contract” shall be deemed to include an undertaking by the State agency, in the
State plan under this title, to operate a program meeting all requirements of this subsection.

(B) The undertaking described in subparagraph (A) must provide—

(i) for the establishment of a separate entity responsible for the operation of a program
meeting the requirements of this subsection, which entity may be a subdivision of the State
agency administering the State plan under this title;

(i1) for separate accounting for the funds used to operate such program; and

(iii) for setting the capitation rates and any other payment rates for services provided in
accordance with this subsection using a methodology satisfactory to the Secretary designed to
ensure that total Federal matching payments under this title for such services will be lower
than the matching payments that would be made for the same services, if provided under the
State plan on a fee for service basis to an actuarially equivalent population.

(C) The undertaking described in subparagraph (A) shall be subject to approval (and annual
re-approval) by the Secretary in the same manner as a contract under this subsection.

(D) The undertaking described in subparagraph (A) shall not be eligible for a waiver under
section 1915(b).

(7)(A) With respect to expenditures described in subparagraph (B) that are incurred by a State
for any fiscal year after fiscal year 2020 (and before fiscal year 2025), in determining the pro rata
share to which the United States is equitably entitled under subsection (d)(3), the Secretary shall
substitute the Federal medical assistance percentage that applies for such fiscal year to the State
under section 1905(b) (without regard to any adjustments to such percentage applicable under such
section or any other provision of law) for the percentage that applies to such expenditures under
section 1905(y).

(B) Expenditures described in this subparagraph, with respect to a fiscal year to which subpara-
graph (A) applies, are expenditures incurred by a State for payment for medical assistance provided
to individuals described in subclause (VIII) of section 1902(a)(10)(A)(i) by a managed care entity,
or other specified entity (as defined in subparagraph (D)(iii)), that are treated as remittances be-
cause the State—

(i) has satisfied the requirement of section 438.8 of title 42, Code of Federal Regulations
(or any successor regulation), by electing—

(D in the case of a State described in subparagraph (C), to apply a minimum medical
loss ratio (as defined in subparagraph (D)(ii)) that is at least 85 percent but not greater

than the minimum medical loss ratio (as so defined) that such State applied as of May 31,

2018; or

(I) in the case of a State not described in subparagraph (C), to apply a minimum med-
ical loss ratio that is equal to 85 percent; and
h( i1) recovered all or a portion of the expenditures as a result of the entity’s failure to meet
such ratio.

(C) For purposes of subparagraph (B), a State described in this subparagraph is a State that
as of May 31, 2018, applied a minimum medical loss ratio (as calculated under subsection (d) of
section 438.8 of title 42, Code of Federal Regulations (as in effect on June 1, 2018)) for payment
for services provided by entities described in such subparagraph under the State plan under this
title (or a waiver of the plan) that is equal to or greater than 85 percent.

(D) For purposes of this paragraph.:

(i) The term “managed care entity” means a medicaid managed care organization described
in section 1932(a)(1)(B)(1).

(ii) The term “minimum medical loss ratio” means, with respect to a State, a minimum
medical loss ratio (as calculated under subsection (d) of section 438.8 of title 42, Code of Federal
Regulations (as in effect on June 1, 2018)) for payment for services provided by entities de-
scribed in subparagraph (B) under the State plan under this title (or a waiver of the plan).

(iti) The term “other specified entity” means—

(D a prepaid inpatient health plan, as defined in section 438.2 of title 42, Code of Fed-
eral Regulations (or any successor regulation); and

(I1) a prepaid ambulatory health plan, as defined in such section (or any successor reg-
ulation).

(o) Notwithstanding the preceding provisions of this section, no payment shall be made to a
State under the preceding provisions of this section for expenditures for medical assistance pro-
vided for an individual under its State plan approved under this title to the extent that a private
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insurer (as defined by the Secretary by regulation and including a group health plan (as defined
in section 607(1) of the Employee Retirement Income Security Act of 1974), a service benefit plan,
and a health maintenance organization) would have been obligated to provide such assistance but
for a provision of its insurance contract which has the effect of limiting or excluding such obligation
because the individual is eligible for or is provided medical assistance under the plan.

(p)(1) When a political subdivision of a State makes, for the State of which it is a political
subdivision, or one State makes, for another State, the enforcement and collection of rights of sup-
port or payment assigned under section 1912, pursuant to a cooperative arrangement under such
section (either within or outside of such State), there shall be paid to such political subdivision
or such other State from amounts which would otherwise represent the Federal share of payments
for medical assistance provided to the eligible individuals on whose behalf such enforcement and
collection was made, an amount equal to 15 percent of any amount collected which is attributable
to such rights of support or payment.

(2) Where more than one jurisdiction is involved in such enforcement or collection, the amount
of the incentive payment determined under paragraph (1) shall be allocated among the jurisdic-
tions in a manner to be prescribed by the Secretary.

(q) For the purposes of this section, the term “State medicaid fraud control unit” means a sin-
gle identifiable entity of the State government which the Secretary certifies (and annually recer-
tifies) as meeting the following requirements:

(1) The entity (A) is a unit of the office of the State Attorney General or of another depart-
ment of State government which possesses statewide authority to prosecute individuals for
criminal violations, (B) is in a State the constitution of which does not provide for the criminal
prosecution of individuals by a statewide authority and has formal procedures, approved by
the Secretary, that (i) assure its referral of suspected criminal violations relating to the pro-
gram under this title to the appropriate authority or authorities in the State for prosecution
and (ii) assure its assistance of, and coordination with, such authority or authorities in such
prosecutions, or (C) has a formal working relationship with the office of the State Attorney
General and has formal procedures (including procedures for its referral of suspected criminal
violations to such office) which are approved by the Secretary and which provide effective co-
ordination of activities between the entity and such office with respect to the detection, inves-
tiglation, and prosecution of suspected criminal violations relating to the program under this
title.

(2) The entity is separate and distinct from the single State agency that administers or
supervises the administration of the State plan under this title.

(3) The entity’s function is conducting a statewide program for the investigation and pros-
ecution of violations of all applicable State laws regarding any and all aspects of fraud in con-
nection with (A) any aspect of the provision of medical assistance and the activities of pro-
viders of such assistance under the State plan under this title; and (B) upon the approval of
the Inspector General of the relevant Federal agency, any aspect of the provision of health care
services and activities of providers of such services under any Federal health care program (as
defined in section 1128B(f)(1)), if the suspected fraud or violation of law in such case or inves-
tigation is primarily related to the State plan under this title.

(4)(A) The entity has—

(1) procedures for reviewing complaints of abuse or neglect of patients in health care
facilities which receive payments under the State plan under this title;

(i1) at the option of the entity, procedures for reviewing complaints of abuse or neglect
of patients residing in board and care facilities; and

(ii1) procedures for acting upon such complaints under the criminal laws of the State
or for referring such complaints to other State agencies for action.

(B) For purposes of this paragraph, the term “board and care facility” means a residential
setting which receives payment (regardless of whether such payment is made under the State
plan under this title) from or on behalf of two or more unrelated adults who reside in such
facility, and for whom one or both of the following is provided:

(i) Nursing care services provided by, or under the supervision of, a registered nurse,
licensed practical nurse, or licensed nursing assistant.

(i1) A substantial amount of personal care services that assist residents with the ac-
tivities of daily living, including personal hygiene, dressing, bathing, eating, toileting, am-
bulation, transfer, positioning, self-medication, body care, travel to medical services, essen-
tial shopping, meal preparation, laundry, and housework.
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(5) The entity provides for the collection, or referral for collection to a single State agency,
of overpayments that are made under the State plan or under any Federal health care pro-
gram (as so defined) to health care facilities and that are discovered by the entity in carrying
out its activities. All funds collected in accordance with this paragraph shall be credited exclu-
sively to, and available for expenditure under, the Federal health care program (including the
State plan under this title) that was subject to the activity that was the basis for the collection.

(6) The entity employs such auditors, attorneys, investigators, and other necessary per-
sonnel and is organized in such a manner as is necessary to promote the effective and efficient
conduct of the entity’s activities.

(7) The entity submits to the Secretary an application and annual reports containing such
information as the Secretary determines, by regulation, to be necessary to determine whether
the entity meets the other requirements of this subsection.

(r)(1) In order to receive payments under subsection (a) for use of automated data systems in

administration of the State plan under this title, a State must, in addition to meeting the require-
ments of paragraph (3), have in operation mechanized claims processing and information retrieval
systems that meet the requirements of this subsection and that the Secretary has found—

. (A) are adequate to provide efficient, economical, and effective administration of such State
plan;
(B) are compatible with the claims processing and information retrieval systems used in
the administration of title XVIII, and for this purpose—
(1) have a uniform identification coding system for providers, other payees, and bene-
ficiaries under this title or title XVIII;
(ii) provide liaison between States and carriers and intermediaries with agreements
under title XVIII to facilitate timely exchange of appropriate data;
(iii) provide for exchange of data between the States and the Secretary with respect
to persons sanctioned under this title or title XVIII; and
(iv) effective for claims filed on or after October 1, 2010, incorporate compatible meth-
odologies of the National Correct Coding Initiative administered by the Secretary (or any
successor initiative to promote correct coding and to control improper coding leading to in-
appropriate payment) and such other methodologies of that Initiative (or such other na-
tioneﬁ (co)rrect coding methodologies) as the Secretary identifies in accordance with para-
graph (4);
(C) are capable of providing accurate and timely data;
(D) are complying with the applicable provisions of part C of title XI;
(E) are designed to receive provider claims in standard formats to the extent specified by
the Secretary; and
(F) effective for claims filed on or after January 1, 1999, provide for electronic transmission
of claims data in the format specified by the Secretary and consistent with the Medicaid Statis-
tical Information System (MSIS) (including detailed individual enrollee encounter data and
other information that the Secretary may find necessary and including, for data submitted to
the Secretary on or after January 1, 2010, data elements from the automated data system that
the Secretary determines to be necessary for program integrity, program oversight, and admin-
istration, at such frequency as the Secretary shall determine).
(2) In order to meet the requirements of this paragraph, mechanized claims processing and

information retrieval systems must meet the following requirements:

(A) The systems must be capable of developing provider, physician, and patient profiles
which are sufficient to provide specific information as to the use of covered types of services
and items, including prescribed drugs.

(B) The State must provide that information on probable fraud or abuse which is obtained
from, or developed by, the systems, is made available to the State’s medicaid fraud control unit
(if any) certified under subsection (q) of this section.

(C) The systems must meet all performance standards and other requirements for initial
approval developed by the Secretary.

(3) In order to meet the requirements of this paragraph, a State must have in operation an

eligibility determination system which provides for data matching through the Public Assistance
Reporting Information System (PARIS) facilitated by the Secretary (or any successor system), in-
cluding matching with medical assistance programs operated by other States.

(4) For purposes of paragraph (1)(B)(iv), the Secretary shall do the following:
(A) Not later than September 1, 2010:
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(1) Identify those methodologies of the National Correct Coding Initiative administered
by the Secretary (or any successor initiative to promote correct coding and to control im-
proper coding leading to inappropriate payment) which are compatible to claims filed
under this title.

(i1) Identify those methodologies of such Initiative (or such other national correct cod-
ing methodologies) that should be incorporated into claims filed under this title with re-
spect to items or services for which States provide medical assistance under this title and
no national correct coding methodologies have been established under such Initiative with
respect to title XVIII.

(iii) Notify States of—

(I) the methodologies identified under subparagraphs (A) and (B) (and of any

other national correct coding methodologies identified under subparagraph (B)); and

: (IT) how States are to incorporate such methodologies into claims filed under this
title.

(B) Not later than March 1, 2011, submit a report to Congress that includes the notice
to States under clause (iii) of subparagraph (A) and an analysis supporting the identification
of the methodologies made under clauses (i) and (ii) of subparagraph (A).

(s) Notwithstanding the preceding provisions of this section, no payment shall be made to a
State under this section for expenditures for medical assistance under the State plan consisting
of a designated health service (as defined in subsection (h)(6) of section 1877) furnished to an indi-
vidual on the basis of a referral that would result in the denial of payment for the service under
title XVIII if such title provided for coverage of such service to the same extent and under the
same terms and conditions as under the State plan, and subsections (f) and (g)(5) of such section
shall apply to a provider of such a designated health service for which payment may be made
under this title in the same manner as such subsections apply to a provider of such a service for
which payment may be made under such title.

(t)(1) For purposes of subsection (a)(3)(F), the payments described in this paragraph to encour-
age the adoption and use of certified EHR technology are payments made by the State in accord-
ance with this subsection —

(A) to Medicaid providers described in paragraph (2)(A) not in excess of 85 percent of net
average allowable costs (as defined in paragraph (3)(E)) for certified EHR technology (and sup-
port services including maintenance and training that is for, or is necessary for the adoption
and operation of, such technology) with respect to such providers; and

(B) to Medicaid providers described in paragraph (2)(B) not in excess of the maximum
amount permitted under paragraph (5) for the provider involved.

(2) In this subsection and subsection (a)(3)(F), the term “Medicaid provider” means—

(A) an eligible professional (as defined in paragraph (3)(B))—

(1) who is not hospital-based and has at least 30 percent of the professional’s patient
volume (as estimated in accordance with a methodology established by the Secretary) at-
tributable to individuals who are receiving medical assistance under this title;

(i1) who is not described in clause (i), who is a pediatrician, who is not hospital-based,
and who has at least 20 percent of the professional’s patient volume (as estimated in ac-
cordance with a methodology established by the Secretary) attributable to individuals who
are receiving medical assistance under this title; and

(ii1) who practices predominantly in a Federally qualified health center or rural health
clinic and has at least 30 percent of the professional’s patient volume (as estimated in ac-
cordance with a methodology established by the Secretary) attributable to needy individ-
uals (as defined in paragraph (3)(F)); and
(B)d) a children’s hospital, or
(ii) an acute-care hospital that is not described in clause (i) and that has at least 10 per-

cent of the hospital’s patient volume (as estimated in accordance with a methodology estab-

lished by the Secretary) attributable to individuals who are receiving medical assistance under

this title.
An eligible professional shall not qualify as a Medicaid provider under this subsection unless any
right to payment under sections 1848(0) and 1853(1) with respect to the eligible professional has
been waived in a manner specified by the Secretary. For purposes of calculating patient volume
under subparagraph (A)(iii), insofar as it is related to uncompensated care, the Secretary may re-
quire the adjustment of such uncompensated care data so that it would be an appropriate proxy
for charity care, including a downward adjustment to eliminate bad debt data from uncompensated
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care. In applying subparagraphs (A) and (B)(ii), the methodology established by the Secretary for
patient volume shall include individuals enrolled in a Medicaid managed care plan (under section
1903(m) or section 1932).

(3) In this subsection and subsection (a)(3)(F):

(A) The term “certified EHR technology” means a qualified electronic health record (as de-
fined in 3000(13) of the Public Health Service Act) that is certified pursuant to section
3001(c)(5) of such Act as meeting standards adopted under section 3004 of such Act that are
applicable to the type of record involved (as determined by the Secretary, such as an ambula-
tory electronic health record for office-based physicians or an inpatient hospital electronic
health record for hospitals).

(B) The term “eligible professional” means a—

(1) physician;

(i1) dentist;

(ii1) certified nurse mid-wife;

(iv) nurse practitioner; and

(v) physician assistant insofar as the assistant is practicing in a rural health clinic
that is led by a physician assistant or is practicing in a Federally qualified health center
that is so led.

(C) The term “average allowable costs” means, with respect to certified EHR technology
of Medicaid providers described in paragraph (2)(A) for—

(i) the first year of payment with respect to such a provider, the average costs for the
purchase and initial implementation or upgrade of such technology (and support services
including training that is for, or is necessary for the adoption and initial operation of, such
technology) for such providers, as determined by the Secretary based upon studies con-
ducted under paragraph (4)(C); and

(i1) a subsequent year of payment with respect to such a provider, the average costs
not described in clause (i) relating to the operation, maintenance, and use of such tech-
nology for such providers, as determined by the Secretary based upon studies conducted
under paragraph (4)(C).

(D) The term “hospital-based” means, with respect to an eligible professional, a profes-
sional (such as a pathologist, anesthesiologist, or emergency physician) who furnishes substan-
tially all of the individual’s professional services in a hospital inpatient or emergency room set-
ting and through the use of the facilities and equipment, including qualified electronic health
records, of the hospital. The determination of whether an eligible professional is a hospital-
based eligible professional shall be made on the basis of the site of service (as defined by the
Secretary) and without regard to any employment or billing arrangement between the eligible
professional and any other provider.

(E) The term “net average allowable costs” means, with respect to a Medicaid provider de-
scribed in paragraph (2)(A), average allowable costs reduced by the average payment the Sec-
retary estimates will be made to such Medicaid providers (determined on a percentage or other
basis for such classes or types of providers as the Secretary may specify) from other sources
(other than under this subsection, or by the Federal government or a State or local govern-
ment) that is directly attributable to payment for certified EHR technology or support services
described in subparagraph (C).

(F) The term “needy individual” means, with respect to a Medicaid provider, an indi-
vidual—

(1) who is receiving assistance under this title;

(i1) who is receiving assistance under title XXI;

(iii) who is furnished uncompensated care by the provider; or

(iv) for whom charges are reduced by the provider on a sliding scale basis based on
an individual’s ability to pay.

(4)(A) With respect to a Medicaid provider described in paragraph (2)(A), subject to subpara-
graph (B), in no case shall—

(i) the net average allowable costs under this subsection for the first year of payment
(which may not be later than 2016), which is intended to cover the costs described in para-
graph (3)(C)(i), exceed $25,000 (or such lesser amount as the Secretary determines based
on studies conducted under subparagraph (C));
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(i1) the net average allowable costs under this subsection for a subsequent year of pay-
ment, which is intended to cover costs described in paragraph (3)(C)(ii), exceed $10,000;
and

(iii)) payments be made for costs described in clause (ii) after 2021 or over a period
of longer than 5 years.

(B) In the case of Medicaid provider described in paragraph (2)(A)(ii), the dollar amounts speci-
fied in subparagraph (A) shall be %5 of the dollar amounts otherwise specified.

(C) For the purposes of determining average allowable costs under this subsection, the Sec-
retary shall study the average costs to Medicaid providers described in paragraph (2)(A) of pur-
chase and initial implementation and upgrade of certified EHR technology described in paragraph
(3)(C)(d) and the average costs to such providers of operations, maintenance, and use of such tech-
nology described in paragraph (3)(C)(ii). In determining such costs for such providers, the Secretary
may utilize studies of such amounts submitted by States.

(5)(A) In no case shall the payments described in paragraph (1)(B) with respect to a Medicaid
provider described in paragraph (2)(B) exceed—

(i) in the aggregate the product of—

(I) the overall hospital EHR amount for the provider computed under subpara-
graph (B); and
(IT) the Medicaid share for such provider computed under subparagraph (C);

(i1) in any year 50 percent of the product described in clause (i); and

(iii) in any 2-year period 90 percent of such product.

(B) For purposes of this paragraph, the overall hospital EHR amount, with respect to a Med-
icaid provider, is the sum of the applicable amounts specified in section 1886(n)(2)(A) for such pro-
vider for the first 4 payment years (as estimated by the Secretary) determined as if the Medicare
share specified in clause (ii) of such section were 1. The Secretary shall establish, in consultation
with the State, the overall hospital EHR amount for each such Medicaid provider eligible for pay-
ments under paragraph (1)(B). For purposes of this subparagraph in computing the amounts under
section 1886(n)(2)(C) for payment years after the first payment year, the Secretary shall assume
that in subsequent payment years discharges increase at the average annual rate of growth of the
most recent 3 years for which discharge data are available per year.

(C) The Medicaid share computed under this subparagraph, for a Medicaid provider for a pe-
riod specified by the Secretary, shall be calculated in the same manner as the Medicare share
under section 1886(n)(2)(D) for such a hospital and period, except that there shall be substituted
for the numerator under clause (i) of such section the amount that is equal to the number of inpa-
tient-bed-days (as established by the Secretary) which are attributable to individuals who are re-
ceiving medical assistance under this title and who are not described in section 1886(n)(2)(D)(i).
In computing inpatient-bed-days under the previous sentence, the Secretary shall take into account
inpatient-bed-days attributable to inpatient-bed-days that are paid for individuals enrolled in a
Medicaid managed care plan (under section 1903(m) or section 1932).

(D) In no case may the payments described in paragraph (1)(B) with respect to a Medicaid pro-
vider described in paragraph (2)(B) be paid—

(i) for any year beginning after 2016 unless the provider has been provided payment under
paragraph (1)(B) for the previous year; and

(i) over a period of more than 6 years of payment.

(6) Payments described in paragraph (1) are not in accordance with this subsection unless the
following requirements are met:

(A)d) The State provides assurances satisfactory to the Secretary that amounts received
under subsection (a)(3)(F) with respect to payments to a Medicaid provider are paid, subject
to clause (ii), directly to such provider (or to an employer or facility to which such provider
has assigned payments) without any deduction or rebate.

(i1) Amounts described in clause (i) may also be paid to an entity promoting the adoption
of certified EHR technology, as designated by the State, if participation in such a payment ar-
rangement is voluntary for the eligible professional involved and if such entity does not retain
more than 5 percent of such payments for costs not related to certified EHR technology (and
support services including maintenance and training) that is for, or is necessary for the oper-
ation of, such technology.

(B) A Medicaid provider described in paragraph (2)(A) is responsible for payment of the
remaining 15 percent of the net average allowable cost and shall be determined to have met
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such responsibility to the extent that the payment to the Medicaid provider is not in excess

of 85 percent of the net average allowable cost.

(C)(1) Subject to clause (ii), with respect to payments to a Medicaid provider—

(I) for the first year of payment to the Medicaid provider under this subsection, the

Medicaid provider demonstrates that it is engaged in efforts to adopt, implement, or up-

grade certified EHR technology; and

(IT) for a year of payment, other than the first year of payment to the Medicaid pro-
vider under this subsection, the Medicaid provider demonstrates meaningful use of cer-
tified EHR technology through a means that is approved by the State and acceptable to
the Secretary, and that may be based upon the methodologies applied under section

1848(0) or 1886(n).

(i1) In the case of a Medicaid provider who has completed adopting, implementing, or up-
grading such technology prior to the first year of payment to the Medicaid provider under this
subsection, clause (i)(I) shall not apply and clause (i)(II) shall apply to each year of payment
to the Medicaid provider under this subsection, including the first year of payment.

(D) To the extent specified by the Secretary, the certified EHR technology is compatible
with State or Federal administrative management systems.

For purposes of subparagraph (B), a Medicaid provider described in paragraph (2)(A) may accept
payments for the costs described in such subparagraph from a State or local government. For pur-
poses of subparagraph (C), in establishing the means described in such subparagraph, which may
include clinical quality reporting to the State, the State shall ensure that populations with unique
needs, such as children, are appropriately addressed.

(7) With respect to Medicaid providers described in paragraph (2)(A), the Secretary shall en-
sure coordination of payment with respect to such providers under sections 1848(o) and 1853(1) and
under this subsection to assure no duplication of funding. Such coordination shall include, to the
extent practicable, a data matching process between State Medicaid agencies and the Centers for
Medicare & Medicaid Services using national provider identifiers. For such purposes, the Secretary
may require the submission of such data relating to payments to such Medicaid providers as the
Secretary may specify.

(8) In carrying out paragraph (6)(C), the State and Secretary shall seek, to the maximum ex-
tent practicable, to avoid duplicative requirements from Federal and State governments to dem-
onstrate meaningful use of certified EHR technology under this title and title XVIII. In doing so,
the Secretary may deem satisfaction of requirements for such meaningful use for a payment year
under title XVIII to be sufficient to qualify as meaningful use under this subsection. The Secretary
may also specify the reporting periods under this subsection in order to carry out this paragraph.

(9) In order to be provided Federal financial participation under subsection (a)(3)(F)(i1), a State
must demonstrate to the satisfaction of the Secretary, that the State—

(A) is using the funds provided for the purposes of administering payments under this sub-
section, including tracking of meaningful use by Medicaid providers;

(B) is conducting adequate oversight of the program under this subsection, including rou-
tine tracking of meaningful use attestations and reporting mechanisms; and

(C) is pursuing initiatives to encourage the adoption of certified EHR technology to pro-
mote health care quality and the exchange of health care information under this title, subject
to applicable laws and regulations governing such exchange.

(10) The Secretary shall periodically submit reports to the Committee on Energy and Com-
merce of the House of Representatives and the Committee on Finance of the Senate on status,
progress, and oversight of payments described in paragraph (1), including steps taken to carry out
paragraph (7). Such reports shall also describe the extent of adoption of certified EHR technology
among Medicaid providers resulting from the provisions of this subsection and any improvements
in health outcomes, clinical quality, or efficiency resulting from such adoption.

(u)(1)(A) Notwithstanding subsection (a)(1), if the ratio of a State’s erroneous excess payments
for medical assistance (as defined in subparagraph (D)) to its total expenditures for medical assist-
ance under the State plan approved under this title exceeds 0.03, for the period consisting of the
third and fourth quarters of fiscal year 1983, or for any full fiscal year thereafter, then the Sec-
retary shall make no payment for such period or fiscal year with respect to so much of such erro-
neous excess payments as exceeds such allowable error rate of 0.03.

(B) The Secretary may waive, in certain limited cases, all or part of the reduction required
under subparagraph (A) with respect to any State if such State is unable to reach the allowable
error rate for a period or fiscal year despite a good faith effort by such State.
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(C) In estimating the amount to be paid to a State under subsection (d), the Secretary shall
take into consideration the limitation on Federal financial participation imposed by subparagraph
(A) and shall reduce the estimate he makes under subsection (d)(1), for purposes of payment to
the State under subsection (d)(3), in light of any expected erroneous excess payments for medical
assistance (estimated in accordance with such criteria, including sampling procedures, as he may
prescribe and subject to subsequent adjustment, if necessary, under subsection (d)(2)).

(D)) For purposes of this subsection, the term “erroneous excess payments for medical assist-
ance” means the total of—

(I) payments under the State plan with respect to ineligible individuals and families, and

(IT) overpayments on behalf of eligible individuals and families by reason of error in deter-
mining the amount of expenditures for medical care required of an individual or family as a
condition of eligibility.

(i) In determining the amount of erroneous excess payments for medical assistance to an ineli-
gible individual or family under clause (i)(I), if such ineligibility is the result of an error in deter-
mining the amount of the resources of such individual or family, the amount of the erroneous ex-
cess payment shall be the smaller of (I) the amount of the payment with respect to such individual
or family, or (II) the difference between the actual amount of such resources and the allowable re-
source level established under the State plan.

(iii) In determining the amount of erroneous excess payments for medical assistance to an indi-
vidual or family under clause (i)(II), the amount of the erroneous excess payment shall be the
smaller of (I) the amount of the payment on behalf of the individual or family, or (II) the difference
between the actual amount incurred for medical care by the individual or family and the amount
which should have been incurred in order to establish eligibility for medical assistance.

(iv) In determining the amount of erroneous excess payments, there shall not be included any
error resulting from a failure of an individual to cooperate or give correct information with respect
to third-party liability as required under section 1912(a)(1)(C) or 402(a)(26)(C) or with respect to
payments made in violation of section 1906.

(v) In determining the amount of erroneous excess payments, there shall not be included any
erroneous payments made for ambulatory prenatal care provided during a presumptive eligibility
period (as defined in section 1920(b)(1)), for items and services described in subsection (a) of section
1920A provided to a child during a presumptive eligibility period under such section, for medical
assistance provided to an individual described in subsection (a) of section 1920B during a presump-
tive eligibility period under such section, or for medical assistance provided to an individual during
a presumptive eligibility period resulting from a determination of presumptive eligibility made by
a hospital that elects under section 1902(a)(47)(B) to be a qualified entity for such purpose.

(E) For purposes of subparagraph (D), there shall be excluded, in determining both erroneous
excess payments for medical assistance and total expenditures for medical assistance—

(i) payments with respect to any individual whose eligibility therefor was determined ex-
clusively by the Secretary under an agreement pursuant to section 1634 and such other classes
of individuals as the Secretary may by regulation prescribe whose eligibility was determined
in part under such an agreement; and

(i1) payments made as the result of a technical error.

(2) The State agency administering the plan approved under this title shall, at such times and
in such form as the Secretary may specify, provide information on the rates of erroneous excess
payments made (or expected, with respect to future periods specified by the Secretary) in connec-
tion with its administration of such plan, together with any other data he requests that are reason-
ably necessary for him to carry out the provisions of this subsection.

(8)(A) If a State fails to cooperate with the Secretary in providing information necessary to
carry out this subsection, the Secretary, directly or through contractual or such other arrangements
as he may find appropriate, shall establish the error rates for that State on the basis of the best
data reasonably available to him and in accordance with such techniques for sampling and esti-
mating as he finds appropriate.

(B) In any case in which it is necessary for the Secretary to exercise his authority under sub-
paragraph (A) to determine a State’s error rates for a fiscal year, the amount that would otherwise
be payable to such State under this title for quarters in such year shall be reduced by the costs
incurred by the Secretary in making (directly or otherwise) such determination.

(4) This subsection shall not apply with respect to Puerto Rico, Guam, the Virgin Islands, the
Northern Mariana Islands, or American Samoa.
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(v)(1) Notwithstanding the preceding provisions of this section, except as provided in para-
graphs (2) and (4), no payment may be made to a State under this section for medical assistance
furnished to an alien who is not lawfully admitted for permanent residence or otherwise perma-
nently residing in the United States under color of law.

(2) Payment shall be made under this section for care and services that are furnished to an
alien described in paragraph (1) only if—

(A) such care and services are necessary for the treatment of an emergency medical condi-
tion of the alien,

(B) such alien otherwise meets the eligibility requirements for medical assistance under
the State plan approved under this title (other than the requirement of the receipt of aid or
assistance under title IV, supplemental security income benefits under title XVI, or a State
supplementary payment), and

(C) such care and services are not related to an organ transplant procedure.

(3) For purposes of this subsection, the term “emergency medical condition” means a medical
condition (including emergency labor and delivery) manifesting itself by acute symptoms of suffi-
cient severity (including severe pain) such that the absence of immediate medical attention could
reasonably be expected to result in—

(A) placing the patient’s health in serious jeopardy,

(B) serious impairment to bodily functions, or

(C) serious dysfunction of any bodily organ or part.

(4)(A) A State may elect (in a plan amendment under this title) to provide medical assistance
under this title, notwithstanding sections 401(a), 402(b), 403, and 421 of the Personal Responsi-
bility and Work Opportunity Reconciliation Act of 1996, to children and pregnant women who are
lawfully residing in the United States (including battered individuals described in section 431(c)
of such Act) and who are otherwise eligible for such assistance, within either or both of the fol-
lowing eligibility categories:

(i) PREGNANT WOMEN.—Women during pregnancy (and during the 60-day period beginning
on the last day of the pregnancy).

(i1) CHILDREN.—Individuals under 21 years of age, including optional targeted low-income
children described in section 1905(u)(2)(B).

(B) In the case of a State that has elected to provide medical assistance to a category of aliens
under subparagraph (A), no debt shall accrue under an affidavit of support against any sponsor
of such an alien on the basis of provision of assistance to such category and the cost of such assist-
ance shall not be considered as an unreimbursed cost.

(C) As part of the State’s ongoing eligibility redetermination requirements and procedures for
an individual provided medical assistance as a result of an election by the State under subpara-
graph (A), a State shall verify that the individual continues to lawfully reside in the United States
using the documentation presented to the State by the individual on initial enrollment. If the State
cannot successfully verify that the individual is lawfully residing in the United States in this man-
ner, it shall require that the individual provide the State with further documentation or other evi-
dence to verify that the individual is lawfully residing in the United States.

(w)(1)(A) Notwithstanding the previous provisions of this section, for purposes of determining
the amount to be paid to a State (as defined in paragraph (7)(D)) under subsection (a)(1) for quar-
ters in any fiscal year, the total amount expended during such fiscal year as medical assistance
under the State plan (as determined without regard to this subsection) shall be reduced by the
sum of any revenues received by the State (or by a unit of local government in the State) during
the fiscal year—

(i) from provider-related donations (as defined in paragraph (2)(A)), other than—

(I) bona fide provider-related donations (as defined in paragraph (2)(B)), and
(IT) donations described in paragraph (2)(C);

(i1) from health care related taxes (as defined in paragraph (3)(A)), other than broad-based
health care related taxes (as defined in paragraph (3)(B));

(iii) from a broad-based health care related tax, if there is in effect a hold harmless provi-
sion (described in paragraph (4)) with respect to the tax; or

(iv) only with respect to State fiscal years (or portions thereof) occurring on or after Janu-
ary 1, 1992, and before October 1, 1995, from broad-based health care related taxes to the ex-
tent the amount of such taxes collected exceeds the limit established under paragraph (5).

(B) Notwithstanding the previous provisions of this section, for purposes of determining the
amount to be paid to a State under subsection (a)(7) for all quarters in a Federal fiscal year (begin-
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ning with fiscal year 1993), the total amount expended during the fiscal year for administrative
expenditures under the State plan (as determined without regard to this subsection) shall be re-
duced by the sum of any revenues received by the State (or by a unit of local government in the
State) during such quarters from donations described in paragraph (2)(C), to the extent the amount
of such donations exceeds 10 percent of the amounts expended under the State plan under this
title during the fiscal year for purposes described in paragraphs (2), (3), (4), (6), and (7) of sub-
section (a).

(C)(i) Except as otherwise provided in clause (ii), subparagraph (A)(i) shall apply to donations
received on or after January 1, 1992.

(i1) Subject to the limits described in clause (iii) and subparagraph (E), subparagraph (A)()
shall not apply to donations received before the effective date specified in subparagraph (F) if such
donations are received under programs in effect or as described in State plan amendments or re-
lated documents submitted to the Secretary by September 30, 1991, and applicable to State fiscal
year 1992, as demonstrated by State plan amendments, written agreements, State budget docu-
mentation, or other documentary evidence in existence on that date.

(ii1) In applying clause (ii) in the case of donations received in State fiscal year 1993, the max-
imum amount of such donations to which such clause may be applied may not exceed the total
amount of such donations received in the corresponding period in State fiscal year 1992 (or not
later than 5 days after the last day of the corresponding period).

(D)(1) Except as otherwise provided in clause (ii), subparagraphs (A)(ii) and (A)(iii) shall apply
to taxes received on or after January 1, 1992.

(i1) Subparagraphs (A)(ii) and (A)(iii) shall not apply to impermissible taxes (as defined in
clause (iii)) received before the effective date specified in subparagraph (F) to the extent the taxes
(including the tax rate or base) were in effect, or the legislation or regulations imposing such taxes
were enacted or adopted, as of November 22, 1991.

(iii) In this subparagraph and subparagraph (E), the term “impermissible tax” means a health
care related tax for which a reduction may be made under clause (ii) or (iii) of subparagraph (A).

(E)43) In no case may the total amount of donations and taxes permitted under the exception
provided in subparagraphs (C)(ii) and (D)(ii) for the portion of State fiscal year 1992 occurring dur-
ing calendar year 1992 exceed the limit under paragraph (5) minus the total amount of broad-based
health care related taxes received in the portion of that fiscal year.

(i1) In no case may the total amount of donations and taxes permitted under the exception pro-
vided in subparagraphs (C)(ii) and (D)(ii) for State fiscal year 1993 exceed the limit under para-
graph (5) minus the total amount of broad-based health care related taxes received in that fiscal
year.

(F) In this paragraph in the case of a State—

(i) except as provided in clause (iii), with a State fiscal year beginning on or before July

1, the effective date is October 1, 1992,

(ii) except as provided in clause (iii), with a State fiscal year that begins after July 1, the
effective date is January 1, 1993, or

(iii) with a State legislature which is not scheduled to have a regular legislative session
in 1992, with a State legislature which is not scheduled to have a regular legislative session
in 1993, or with a provider-specific tax enacted on November 4, 1991, the effective date is July

1, 1993.

(2)(A) In this subsection (except as provided in paragraph (6)), the term “provider-related dona-
tion” means any donation or other voluntary payment (whether in cash or in kind) made (directly
or indirectly) to a State or unit of local government by—

(i) a health care provider (as defined in paragraph (7)(B)),
(i1) an entity related to a health care provider (as defined in paragraph (7)(C)), or
(iii) an entity providing goods or services under the State plan for which payment is made

to the State under paragraph (2), (3), (4), (6), or (7) of subsection (a).

(B) For purposes of paragraph (1)(A)i)(I), the term “bona fide provider-related donation” means
a provider-related donation that has no direct or indirect relationship (as determined by the Sec-
retary) to payments made under this title to that provider, to providers furnishing the same class
of items and services as that provider, or to any related entity, as established by the State to the
satisfaction of the Secretary. The Secretary may by regulation specify types of provider-related do-
nations described in the previous sentence that will be considered to be bona fide provider-related
donations.
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(C) For purposes of paragraph (1)(A)(G)(II), donations described in this subparagraph are funds
expended by a hospital, clinic, or similar entity for the direct cost (including costs of training and
of preparing and distributing outreach materials) of State or local agency personnel who are sta-
tioned at the hospital, clinic, or entity to determine the eligibility of individuals for medical assist-
ance under this title and to provide outreach services to eligible or potentially eligible individuals.

(3)(A) In this subsection (except as provided in paragraph (6)), the term “health care related
tax” means a tax (as defined in paragraph (7)(F)) that—

(i) is related to health care items or services, or to the provision of, the authority to pro-
vide, or payment for, such items or services, or

(i1) 1s not limited to such items or services but provides for treatment of individuals or
entities that are providing or paying for such items or services that is different from the treat-
ment provided to other individuals or entities.

In applying clause (i), a tax is considered to relate to health care items or services if at least 85
percent of the burden of such tax falls on health care providers.

(B) In this subsection, the term “broad-based health care related tax” means a health care re-
lated tax which is imposed with respect to a class of health care items or services (as described
in paragraph (7)(A)) or with respect to providers of such items or services and which, except as
provided in subparagraphs (D), (E), and (F)—

(i) is imposed at least with respect to all items or services in the class furnished by all
non-Federal, nonpublic providers in the State (or, in the case of a tax imposed by a unit of
local government, the area over which the unit has jurisdiction) or is imposed with respect to
all non-Federal, nonpublic providers in the class; and

(i1) is imposed uniformly (in accordance with subparagraph (C)).

(C)(i) Subject to clause (ii), for purposes of subparagraph (B)(ii), a tax is considered to be im-
posed uniformly if—

(I) in the case of a tax consisting of a licensing fee or similar tax on a class of health care
items or services (or providers of such items or services), the amount of the tax imposed is
the same for every provider providing items or services within the class;

(IT) in the case of a tax consisting of a licensing fee or similar tax imposed on a class of
health care items or services (or providers of such services) on the basis of the number of beds
(licensed or otherwise) of the provider, the amount of the tax is the same for each bed of each
provider of such items or services in the class;

(ITI) in the case of a tax based on revenues or receipts with respect to a class of items
or services (or providers of items or services) the tax is imposed at a uniform rate for all items
and services (or providers of such items of services) in the class on all the gross revenues or
receipts, or net operating revenues, relating to the provision of all such items or services (or
all such providers) in the State (or, in the case of a tax imposed by a unit of local government
within the State, in the area over which the unit has jurisdiction); or

(IV) in the case of any other tax, the State establishes to the satisfaction of the Secretary
that the tax is imposed uniformly.

(i1) Subject to subparagraphs (D) and (E), a tax imposed with respect to a class of health care
items and services is not considered to be imposed uniformly if the tax provides for any credits,
exclusions, or deductions which have as their purpose or effect the return to providers of all or
a portion of the tax paid in a manner that is inconsistent with subclauses (I) and (II) of subpara-
graph (E)(ii) or provides for a hold harmless provision described in paragraph (4).

(D) A tax imposed with respect to a class of health care items and services is considered to
be imposed uniformly—

(i) notwithstanding that the tax is not imposed with respect to items or services (or the
providers thereof) for which payment is made under a State plan under this title or title XVIII,
or

(i1) in the case of a tax described in subparagraph (C)G)(III), notwithstanding that the tax
provides for exclusion (in whole or in part) of revenues or receipts from a State plan under
this title or title XVIII.

(E)3) A State may submit an application to the Secretary requesting that the Secretary treat
a tax as a broad-based health care related tax, notwithstanding that the tax does not apply to all
health care items or services in class (or all providers of such items and services), provides for a
credit, deduction, or exclusion, is not applied uniformly, or otherwise does not meet the require-
ments of subparagraph (B) or (C). Permissible waivers may include exemptions for rural or sole-
community providers.
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(i1) The Secretary shall approve such an application if the State establishes to the satisfaction
of the Secretary that—

(I) the net impact of the tax and associated expenditures under this title as proposed by
the State is generally redistributive in nature, and

(IT) the amount of the tax is not directly correlated to payments under this title for items
or services with respect to which the tax is imposed.

The Secretary shall by regulation specify types of credits, exclusions, and deductions that will be
considered to meet the requirements of this subparagraph.

(F) In no case shall a tax not qualify as a broad-based health care related tax under this para-
graph because it does not apply to a hospital that is described in section 501(c)(3) of the Internal
Revenue Code of 1986 and exempt from taxation under section 501(a) of such Code and that does
not accept payment under the State plan under this title or under title XVIII.

(4) For purposes of paragraph (1)(A)(iii), there is in effect a hold harmless provision with re-
spect to a broad-based health care related tax imposed with respect to a class of items or services
if the Secretary determines that any of the following applies:

(A) The State or other unit of government imposing the tax provides (directly or indirectly)
for a payment (other than under this title) to taxpayers and the amount of such payment is
positively correlated either to the amount of such tax or to the difference between the amount
of the tax and the amount of payment under the State plan.

(B) All or any portion of the payment made under this title to the taxpayer varies based
only upon the amount of the total tax paid.

(C)d) The State or other unit of government imposing the tax provides (directly or indi-
rectly) for any payment, offset, or waiver that guarantees to hold taxpayers harmless for any
portion of the costs of the tax.

(i1) For purposes of clause (i), a determination of the existence of an indirect guarantee
shall be made under paragraph (3)(i) of section 433.68(f) of title 42, Code of Federal Regula-
tions, as in effect on November 1, 2006, except that for portions of fiscal years beginning on
or after January 1, 2008, and before October 1, 2011, “5.5 percent” shall be substituted for
“6 percent” each place it appears.

The provisions of this paragraph shall not prevent use of the tax to reimburse health care pro-
viders in a class for expenditures under this title nor preclude States from relying on such reim-
bursement to justify or explain the tax in the legislative process.

(5)(A) For purposes of this subsection, the limit under this subparagraph with respect to a
State is an amount equal to 25 percent (or, if greater, the State base percentage, as defined in
subparagraph (B)) of the non-Federal share of the total amount expended under the State plan
during a State fiscal year (or portion thereof), as it would be determined pursuant to paragraph
(1)(A) without regard to paragraph (1)(A)@iv).

(B)@) In subparagraph (A), the term “State base percentage” means, with respect to a State,
an amount (expressed as a percentage) equal to—

(I) the total of the amount of health care related taxes (whether or not broad-based) and
the amount of provider-related donations (whether or not bona fide) projected to be collected
(in accordance with clause (ii)) during State fiscal year 1992, divided by

(IT) the non-Federal share of the total amount estimated to be expended under the State
plan during such State fiscal year.

(i) For purposes of clause (i)(I), in the case of a tax that is not in effect throughout State fiscal
year 1992 or the rate (or base) of which is increased during such fiscal year, the Secretary shall
project the amount to be collected during such fiscal year as if the tax (or increase) were in effect
during the entire State fiscal year.

(C)(@) The total amount of health care related taxes under subparagraph (B)(i)(I) shall be deter-
mined by the Secretary based on only those taxes (including the tax rate or base) which were in
effect, or for which legislation or regulations imposing such taxes were enacted or adopted, as of
November 22, 1991.

(ii)) The amount of provider-related donations under subparagraph (B)(i)(I) shall be determined
by the Secretary based on programs in effect on September 30, 1991, and applicable to State fiscal
year 1992, as demonstrated by State plan amendments, written agreements, State budget docu-
mentation, or other documentary evidence in existence on that date.

(iii) The amount of expenditures described in subparagraph (B)(i)(II) shall be determined by
the Secretary based on the best data available as of the date of the enactment of this subsection.
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(6)(A) Notwithstanding the provisions of this subsection, the Secretary may not restrict States’
use of funds where such funds are derived from State or local taxes (or funds appropriated to State
university teaching hospitals) transferred from or certified by units of government within a State
as the non-Federal share of expenditures under this title, regardless of whether the unit of govern-
ment is also a health care provider, except as provided in section 1902(a)(2), unless the transferred
funds are derived by the unit of government from donations or taxes that would not otherwise be
recognized as the non-Federal share under this section.

(B) For purposes of this subsection, funds the use of which the Secretary may not restrict
under subparagraph (A) shall not be considered to be a provider-related donation or a health care
related tax.

(7) For purposes of this subsection:

(A) Each of the following shall be considered a separate class of health care items and
services:

(1) Inpatient hospital services.

(i1) Outpatient hospital services.

(ii1) Nursing facility services (other than services of intermediate care facilities for the
mentally retarded).

(iv) Services of intermediate care facilities for the mentally retarded.

(v) Physicians’ services.

(vi) Home health care services.

(vii) Outpatient prescription drugs.

(viii) Services of managed care organizations (including health maintenance organiza-
tions, preferred provider organizations, and such other similar organizations as the Sec-
retary may specify by regulation).

(ix) Such other classification of health care items and services consistent with this
subparagraph as the Secretary may establish by regulation.

(B) The term “health care provider” means an individual or person that receives payments
for the provision of health care items or services.

(C) An entity is considered to be “related” to a health care provider if the entity—

(i) is an organization, association, corporation or partnership formed by or on behalf
of health care providers;

(i1) is a person with an ownership or control interest (as defined in section 1124(a)(3))
in the provider;

(ii1) is the employee, spouse, parent, child, or sibling of the provider (or of a person
described in clause (ii)); or

(iv) has a similar, close relationship (as defined in regulations) to the provider.

(D) The term “State” means only the 50 States and the District of Columbia but does not
include any State whose entire program under this title is operated under a waiver granted
under section 1115.

(E) The “State fiscal year” means, with respect to a specified year, a State fiscal year end-
ing in that specified year.

(F) The term “tax” includes any licensing fee, assessment, or other mandatory payment,
but does not include payment of a criminal or civil fine or penalty (other than a fine or penalty
imposed in lieu of or instead of a fee, assessment, or other mandatory payment).

(G) The term “unit of local government” means, with respect to a State, a city, county,
special purpose district, or other governmental unit in the State.

(x)(1) For purposes of section 1902(a)(46)(B)(i), the requirement of this subsection is, with re-
spect to an individual declaring to be a citizen or national of the United States, that, subject to
paragraph (2), there is presented satisfactory documentary evidence of citizenship or nationality
(as defined in paragraph (3)) of the individual.

(2) The requirement of paragraph (1) shall not apply to an individual declaring to be a citizen
or national of the United States who is eligible for medical assistance under this title—

(A) and is entitled to or enrolled for benefits under any part of title XVIII;

(B) and is receiving—

(i) disability insurance benefits under section 223 or monthly insurance benefits under
section 202 based on such individual’s disability (as defined in section 223(d)); or

(i1) supplemental security income benefits under title XVI;

(C) and with respect to whom—
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(1) child welfare services are made available under part B of title IV on the basis of
being a child in foster care; or
(ii) adoption or foster care assistance is made available under part E of title IV;

(D) pursuant to the application of section 1902(e)(4) (and, in the case of an individual who
is eligible for medical assistance on such basis, the individual shall be deemed to have provided
satisfactory documentary evidence of citizenship or nationality and shall not be required to
provide further documentary evidence on any date that occurs during or after the period in
which the individual is eligible for medical assistance on such basis); or

(E) on such basis as the Secretary may specify under which satisfactory documentary evi-
dence of citizenship or nationality has been previously presented.

(3)(A) For purposes of this subsection, the term “satisfactory documentary evidence of citizen-
ship or nationality” means—

(i) any document described in subparagraph (B); or

(i1) a document described in subparagraph (C) and a document described in subparagraph
(D).

(B) The following are documents described in this subparagraph:

(1) A United States passport.

(i1) Form N-550 or N-570 (Certificate of Naturalization).

(ii1) Form N-560 or N-561 (Certificate of United States Citizenship).

(iv) A valid State-issued driver’s license or other identity document described in section
274A(b)(1)(D) of the Immigration and Nationality Act, but only if the State issuing the license
or such document requires proof of United States citizenship before issuance of such license
or document or obtains a social security number from the applicant and verifies before certifi-
cation that such number is valid and assigned to the applicant who is a citizen.

(v)(I) Except as provided in subclause (II), a document issued by a federally recognized In-
dian tribe evidencing membership or enrollment in, or affiliation with, such tribe (such as a
tribal enrollment card or certificate of degree of Indian blood).

(IT) With respect to those federally recognized Indian tribes located within States having
an international border whose membership includes individuals who are not citizens of the
United States, the Secretary shall, after consulting with such tribes, issue regulations author-
izing the presentation of such other forms of documentation (including tribal documentation,
if appropriate) that the Secretary determines to be satisfactory documentary evidence of citi-
zenship or nationality for purposes of satisfying the requirement of this subsection.

(vi) Such other document as the Secretary may specify, by regulation, that provides proof
of United States citizenship or nationality and that provides a reliable means of documentation
of personal identity.

(C) The following are documents described in this subparagraph:

(1) A certificate of birth in the United States.

(11) Form FS—545 or Form DS-1350 (Certification of Birth Abroad).

(iii) Form I-197 (United States Citizen Identification Card).

(iv) Form FS—-240 (Report of Birth Abroad of a Citizen of the United States).

(v) Such other document (not described in subparagraph (B)(iv)) as the Secretary may
specify that provides proof of United States citizenship or nationality.

(D) The following are documents described in this subparagraph:

(i) Any identity document described in section 274A(b)(1)(D) of the Immigration and Na-
tionality Act.

(i1) Any other documentation of personal identity of such other type as the Secretary finds,
by regulation, provides a reliable means of identification.

(E) A reference in this paragraph to a form includes a reference to any successor form.

(4) In the case of an individual declaring to be a citizen or national of the United States with
respect to whom a State requires the presentation of satisfactory documentary evidence of citizen-
ship or nationality under section 1902(a)(46)(B)(i), the individual shall be provided at least the rea-
sonable opportunity to present satisfactory documentary evidence of citizenship or nationality
under this subsection as is provided under clauses (i) and (ii) of section 1137(d)(4)(A) to an indi-
vidual for the submittal to the State of evidence indicating a satisfactory immigration status.

(5) Nothing in subparagraph (A) or (B) of section 1902(a)(46), the preceding paragraphs of this
subsection, or the Deficit Reduction Act of 2005, including section 6036 of such Act, shall be con-
strued as changing the requirement of section 1902(e)(4) that a child born in the United States
to an alien mother for whom medical assistance for the delivery of such child is available as treat-
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ment of an emergency medical condition pursuant to subsection (v) shall be deemed eligible for
medical assistance during the first year of such child’s life.
(y) PAYMENTS FOR ESTABLISHMENT OF ALTERNATE NON-EMERGENCY SERVICES PROVIDERS.—

(1) PAYMENTS.—In addition to the payments otherwise provided under subsection (a), sub-
ject to paragraph (2), the Secretary shall provide for payments to States under such subsection
for the establishment of alternate non-emergency service providers (as defined in section
1916A(e)(5)(B)), or networks of such providers.

(2) LIMITATION.—The total amount of payments under this subsection shall not exceed
$50,000,000 during the 4-year period beginning with 2006. This subsection constitutes budget
authority in advance of appropriations Acts and represents the obligation of the Secretary to
provide for the payment of amounts provided under this subsection.

(3) PREFERENCE.—In providing for payments to States under this subsection, the Secretary
shall provide preference to States that establish, or provide for, alternate non-emergency serv-
ices providers or networks of such providers that—

(A) serve rural or underserved areas where beneficiaries under this title may not have
regular access to providers of primary care services; or

(B) are in partnership with local community hospitals.

(4) FORM AND MANNER OF PAYMENT.—Payment to a State under this subsection shall be
made only upon the filing of such application in such form and in such manner as the Sec-
retary shall specify. Payment to a State under this subsection shall be made in the same man-
ner as other payments under section 1903(a).

(z) MEDICAID TRANSFORMATION PAYMENTS.—

(1) IN GENERAL.—In addition to the payments provided under subsection (a), subject to
paragraph (4), the Secretary shall provide for payments to States for the adoption of innovative
methods to improve the effectiveness and efficiency in providing medical assistance under this
title.

(2) PERMISSIBLE USES OF FUNDS.—The following are examples of innovative methods for
which funds provided under this subsection may be used:

(A) Methods for reducing patient error rates through the implementation and use of
electronic health records, electronic clinical decision support tools, or e-prescribing pro-
grams.

(B) Methods for improving rates of collection from estates of amounts owed under this
title.

(C) Methods for reducing waste, fraud, and abuse under the program under this title,
such as reducing improper payment rates as measured by annual payment error rate
measurement (PERM) project rates.

(D) Implementation of a medication risk management program as part of a drug use
review program under section 1927(g).

(E) Methods in reducing, in clinically appropriate ways, expenditures under this title
for covered outpatient drugs, particularly in the categories of greatest drug utilization, by
increasing the utilization of generic drugs through the use of education programs and
other incentives to promote greater use of generic drugs.

(F) Methods for improving access to primary and specialty physician care for the unin-
sured using integrated university-based hospital and clinic systems.

(3) APPLICATION; TERMS AND CONDITIONS.—

(A) IN GENERAL.—No payments shall be made to a State under this subsection unless
the State applies to the Secretary for such payments in a form, manner, and time specified
by the Secretary.

(B) TERMS AND CONDITIONS.—Such payments are made under such terms and condi-
tions consistent with this subsection as the Secretary prescribes.

(C) ANNUAL REPORT.—Payment to a State under this subsection is conditioned on the
State submitting to the Secretary an annual report on the programs supported by such
payment. Such report shall include information on—

(i) the specific uses of such payment;
(i1) an assessment of quality improvements and clinical outcomes under such pro-
grams; and
(iii) estimates of cost savings resulting from such programs.
(4) FUNDING.—
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(A) LIMITATION ON FUNDS.—The total amount of payments under this subsection shall

be equal to, and shall not exceed—
(1) $75,000,000 for fiscal year 2007; and
(i1) $75,000,000 for fiscal year 2008.

This subsection constitutes budget authority in advance of appropriations Acts and rep-
resents the obligation of the Secretary to provide for the payment of amounts provided

under this subsection.

(B) ALLOCATION OF FUNDS.—The Secretary shall specify a method for allocating the
funds made available under this subsection among States. Such method shall provide pref-
erence for States that design programs that target health providers that treat significant
numbers of Medicaid beneficiaries. Such method shall provide that not less than 25 per-
cent of such funds shall be allocated among States the population of which (as determined
according to data collected by the United States Census Bureau) as of July 1, 2004, was
more than 105 percent of the population of the respective State (as so determined) as of

April 1, 2000.

(C) FORM AND MANNER OF PAYMENT.—Payment to a State under this subsection shall
be made in the same manner as other payments under section 1903(a). There is no re-
quirement for State matching funds to receive payments under this subsection.

(5) MEDICATION RISK MANAGEMENT PROGRAM.—

(A) IN GENERAL.—For purposes of this subsection, the term “medication risk manage-
ment program” means a program for targeted beneficiaries that ensures that covered out-
patient drugs are appropriately used to optimize therapeutic outcomes through improved

medication use and to reduce the risk of adverse events.
(B) ELEMENTS.—Such program may include the following elements:

(i) The use of established principles and standards for drug utilization review and
best practices to analyze prescription drug claims of targeted beneficiaries and identify

outlier physicians.
(i1) On an ongoing basis provide outlier physicians—

(I) a comprehensive pharmacy claims history for each targeted beneficiary

under their care;

(IT) information regarding the frequency and cost of relapses and hospitaliza-

tions of targeted beneficiaries under the physician’s care; and

(IIT) applicable best practice guidelines and empirical references.

(iii) Monitor outlier physician’s prescribing, such as failure to refill, dosage
strengths, and provide incentives and information to encourage the adoption of best

clinical practices.

(C) TARGETED BENEFICIARIES.—For purposes of this paragraph, the term “targeted
beneficiaries” means Medicaid eligible beneficiaries who are identified as having high pre-
scription drug costs and medical costs, such as individuals with behavioral disorders or

multiple chronic diseases who are taking multiple medications.
* % * *k * *

*

PROVISIONS RESPECTING INAPPLICABILITY AND WAIVER OF CERTAIN REQUIREMENTS OF THIS TITLE

SEC. 1915. (a) A State shall not be deemed to be out of compliance with the requirements of
paragraphs (1), (10), or (23) of section 1902(a) solely by reason of the fact that the State (or any

political subdivision thereof)—
(1) has entered into—

(A) a contract with an organization which has agreed to provide care and services in
addition to those offered under the State plan to individuals eligible for medical assistance
who reside in the geographic area served by such organization and who elect to obtain
such care and services from such organization, or by reason of the fact that the plan pro-
vides for payment for rural health clinic services only if those services are provided by a

rural health clinic; or

(B) arrangements through a competitive bidding process or otherwise for the purchase
of laboratory services referred to in section 1905(a)(3) or medical devices if the Secretary

has found that—

(i) adequate services or devices will be available under such arrangements, and
(i) any such laboratory services will be provided only through laboratories—
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(I) which meet the applicable requirements of section 1861(e)(9) or paragraphs
(16) and (17) of section 1861(s), and such additional requirements as the Secretary
may require, and

(II) no more than 75 percent of whose charges for such services are for serv-
ices provided to individuals who are entitled to benefits under this title or under
part A or part B of title XVIII; or

(2) restricts for a reasonable period of time the provider or providers from which an indi-
vidual (eligible for medical assistance for items or services under the State plan) can receive
such items or services, if—

(A) the State has found, after notice and opportunity for a hearing (in accordance with
procedures established by the State), that the individual has utilized such items or serv-
ices at a frequency or amount not medically necessary (as determined in accordance with
utilization guidelines established by the State), and

(B) under such restriction, individuals eligible for medical assistance for such services
have reasonable access (taking into account geographic location and reasonable travel
time) to such services of adequate quality.

(b) The Secretary, to the extent he finds it to be cost-effective and efficient and not inconsistent
with the purposes of this title, may waive such requirements of section 1902 (other than subsection
(s)) (other than sections 1902(a)(15), 1902(bb), and 1902(a)(10)(A) insofar as it requires provision
of the care and services described in section 1905(a)(2)(C)) as may be necessary for a State—

(1) to implement a primary care case-management system or a specialty physician services
arrangement which restricts the provider from (or through) whom an individual (eligible for
medical assistance under this title) can obtain medical care services (other than in emergency
circumstances), if such restriction does not substantially impair access to such services of ade-
quate quality where medically necessary,

(2) to allow a locality to act as a central broker in assisting individuals (eligible for medical
assistance under this title) in selecting among competing health care plans, if such restriction
does not substantially impair access to services of adequate quality where medically necessary,

(3) to share (through provision of additional services) with recipients of medical assistance
under the State plan cost savings resulting from use by the recipient of more cost-effective
medical care, and

(4) to restrict the provider from (or through) whom an individual (eligible for medical as-
sistance under this title) can obtain services (other than in emergency circumstances) to pro-
viders or practitioners who undertake to provide such services and who meet, accept, and com-
ply with the reimbursement, quality, and utilization standards under the State plan, which
standards shall be consistent with the requirements of section 1923 and are consistent with
access, quality, and efficient and economic provision of covered care and services, if such re-
striction does not discriminate among classes of providers on grounds unrelated to their dem-
onstrated effectiveness and efficiency in providing those services and if providers under such
restriction are paid on a timely basis in the same manner as health care practitioners must
be paid under section 1902(a)(37)(A).

No waiver under this subsection may restrict the choice of the individual in receiving services
under section 1905(a)(4)(C). Subsection (h)(2) shall apply to a waiver under this subsection.

(c)(1) The Secretary may by waiver provide that a State plan approved under this title may
include as “medical assistance” under such plan payment for part or all of the cost of home or com-
munity-based services (other than room and board) approved by the Secretary which are provided
pursuant to a written plan of care to individuals with respect to whom there has been a determina-
tion that but for the provision of such services the individuals would require the level of care pro-
vided in a hospital or a nursing facility or intermediate care facility for the mentally retarded the
cost of which could be reimbursed under the State plan. For purposes of this subsection, the term
“room and board” shall not include an amount established under a method determined by the State
to reflect the portion of costs of rent and food attributable to an unrelated personal caregiver who
is residing in the same household with an individual who, but for the assistance of such caregiver,
would require admission to a hospital, nursing facility, or intermediate care facility for the men-
tally retarded.

(2) A waiver shall not be granted under this subsection unless the State provides assurances
satisfactory to the Secretary that—

g:\VHLC\061918\061918.303.xml
June 19, 2018 (4:24 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR5797RH-COMPARED-CURRENTLAW_CP12A. XML H.L.C.
32

(A) necessary safeguards (including adequate standards for provider participation) have
been taken to protect the health and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with respect to such services;

(B) the State will provide, with respect to individuals who—

(1) are entitled to medical assistance for inpatient hospital services, nursing facility
services, or services in an intermediate care facility for the mentally retarded under the

State plan,

(i1) may require such services, and
(iii) may be eligible for such home or community-based care under such waiver,

for an evaluation of the need for inpatient hospital services, nursing facility services, or serv-

ices in an intermediate care facility for the mentally retarded;

(C) such individuals who are determined to be likely to require the level of care provided
in a hospital, nursing facility, or intermediate care facility for the mentally retarded are in-
formed of the feasible alternatives, if available under the waiver, at the choice of such individ-
uals, to the provision of inpatient hospital services, nursing facility services, or services in an
intermediate care facility for the mentally retarded;

(D) under such waiver the average per capita expenditure estimated by the State in any
fiscal year for medical assistance provided with respect to such individuals does not exceed 100
percent of the average per capita expenditure that the State reasonably estimates would have
been made in that fiscal year for expenditures under the State plan for such individuals if the
waiver had not been granted; and

(E) the State will provide to the Secretary annually, consistent with a data collection plan
designed by the Secretary, information on the impact of the waiver granted under this sub-
section on the type and amount of medical assistance provided under the State plan and on
the health and welfare of recipients.

(3) A waiver granted under this subsection may include a waiver of the requirements of section
1902(a)(1) (relating to statewideness), section 1902(a)(10)(B) (relating to comparability), and section
1902(a)(10)(C)G)XIII) (relating to income and resource rules applicable in the community). A waiver
under this subsection (other than a waiver described in subsection (h)(2)) shall be for an initial
term of three years and, upon the request of a State, shall be extended for additional five-year
periods unless the Secretary determines that for the previous waiver period the assurances pro-
vided under paragraph (2) have not been met. A waiver may provide, with respect to post-eligibility
treatment of income of all individuals receiving services under that waiver, that the maximum
amount of the individual’s income which may be disregarded for any month for the maintenance
needs of the individual may be an amount greater than the maximum allowed for that purpose
under regulations in effect on July 1, 1985.

(4) A waiver granted under this subsection may, consistent with paragraph (2)—

(A) limit the individuals provided benefits under such waiver to individuals with respect
to whom the State has determined that there is a reasonable expectation that the amount of
medical assistance provided with respect to the individual under such waiver will not exceed
th% amount of such medical assistance provided for such individual if the waiver did not apply,
an

(B) provide medical assistance to individuals (to the extent consistent with written plans
of care, which are subject to the approval of the State) for case management services, home-
maker/home health aide services and personal care services, adult day health services, habili-
tation services, respite care, and such other services requested by the State as the Secretary
may approve and for day treatment or other partial hospitalization services, psychosocial reha-
bilitation services, and clinic services (whether or not furnished in a facility) for individuals
with chronic mental illness.

Except as provided under paragraph (2)(D), the Secretary may not restrict the number of hours
or days of respite care in any period which a State may provide under a waiver under this sub-
section.

(5) For purposes of paragraph (4)(B), the term “habilitation services”—

(A) means services designed to assist individuals in acquiring, retaining, and improving
the self-help, socialization, and adaptive skills necessary to reside successfully in home and
community based settings; and

(B) includes (except as provided in subparagraph (C)) prevocational, educational, and sup-
ported employment services; but

(C) does not include—
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(1) special education and related services (as such terms are defined in section 602 of
the Individuals with Disabilities Education Act (20 U.S.C. 1401)) which otherwise are
available to the individual through a local educational agency; and

(i) vocational rehabilitation services which otherwise are available to the individual
through a program funded under section 110 of the Rehabilitation Act of 1973 (29 U.S.C.
730).

(6) The Secretary may not require, as a condition of approval of a waiver under this section
under paragraph (2)(D), that the actual total expenditures for home and community-based services
under the waiver (and a claim for Federal financial participation in expenditures for the services)
cannot exceed the approved estimates for these services. The Secretary may not deny Federal fi-
nancial payment with respect to services under such a waiver on the ground that, in order to com-
ply with paragraph (2)(D), a State has failed to comply with such a requirement.

(7)(A) In making estimates under paragraph (2)(D) in the case of a waiver that applies only
to individuals with a particular illness or condition who are inpatients in, or who would require
the level of care provided in, hospitals, nursing facilities, or intermediate care facilities for the
mentally retarded, the State may determine the average per capita expenditure that would have
been made in a fiscal year for those individuals under the State plan separately from the expendi-
tures for other individuals who are inpatients in, or who would require the level of care provided
in, those respective facilities.

(B) In making estimates under paragraph (2)(D) in the case of a waiver that applies only to
individuals with developmental disabilities who are inpatients in a nursing facility and whom the
State has determined, on the basis of an evaluation under paragraph (2)(B), to need the level of
services provided by an intermediate care facility for the mentally retarded, the State may deter-
mine the average per capita expenditures that would have been made in a fiscal year for those
individuals under the State plan on the basis of the average per capita expenditures under the
State plan for services to individuals who are inpatients in an intermediate care facility for the
mentally retarded, without regard to the availability of beds for such inpatients.

(C) In making estimates under paragraph (2)(D) in the case of a waiver to the extent that it
applies to individuals with mental retardation or a related condition who are resident in an inter-
mediate care facility for the mentally retarded the participation of which under the State plan is
terminated, the State may determine the average per capita expenditures that would have been
made in a fiscal year for those individuals without regard to any such termination.

(8) The State agency administering the plan under this title may, whenever appropriate, enter
into cooperative arrangements with the State agency responsible for administering the program for
children with special health care needs under title V in order to assure improved access to coordi-
nated services to meet the needs of such children.

(9) In the case of any waiver under this subsection which contains a limit on the number of
individuals who shall receive home or community-based services, the State may substitute addi-
tional individuals to receive such services to replace any individuals who die or become ineligible
for services under the State plan.

(10) The Secretary shall not limit to fewer than 200 the number of individuals in the State
who may receive home and community-based services under a waiver under this subsection.

(d)(1) Subject to paragraph (2), the Secretary shall grant a waiver to provide that a State plan
approved under this title shall include as “medical assistance” under such plan payment for part
or all of the cost of home or community-based services (other than room and board) which are pro-
vided pursuant to a written plan of care to individuals 65 years of age or older with respect to
whom there has been a determination that but for the provision of such services the individuals
would be likely to require the level of care provided in a skilled nursing facility or intermediate
care facility the cost of which could be reimbursed under the State plan. For purposes of this sub-
section, the term “room and board” shall not include an amount established under a method deter-
mined by the State to reflect the portion of costs of rent and food attributable to an unrelated per-
sonal caregiver who is residing in the same household with an individual who, but for the assist-
ance of such caregiver, would require admission to a hospital, nursing facility, or intermediate care
facility for the mentally retarded.

(2) A waiver shall not be granted under this subsection unless the State provides assurances
satisfactory to the Secretary that—

(A) necessary safeguards (including adequate standards for provider participation) have
been taken to protect the health and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with respect to such services;
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(B) with respect to individuals 65 years of age or older who—

(1) are entitled to medical assistance for skilled nursing or intermediate care facility
services under the State plan,

(i1) may require such services, and

(iii)) may be eligible for such home or community-based services under such waiver,

the State will provide for an evaluation of the need for such skilled nursing facility or inter-

mediate care facility services; and

(C) such individuals who are determined to be likely to require the level of care provided
in a skilled nursing facility or intermediate care facility are informed of the feasible alter-
natives to the provision of skilled nursing facility or intermediate care facility services, which
such individuals may choose if available under the waiver.

Each State with a waiver under this subsection shall provide to the Secretary annually, consistent
with a reasonable data collection plan designed by the Secretary, information on the impact of the
waiver granted under this subsection on the type and amount of medical assistance provided under
the State plan and on the health and welfare of recipients.

(3) A waiver granted under this subsection may include a waiver of the requirements of section
1902(a)(1) (relating to statewideness), section 1902(a)(10)(B) (relating to comparability), and section
1902(a)(10)(C)G)IIID) (relating to income and resource rules applicable in the community). Subject
to a termination by the State (with notice to the Secretary) at any time, a waiver under this sub-
section (other than a waiver described in subsection (h)(2)) shall be for an initial term of 3 years
and, upon the request of a State, shall be extended for additional 5-year periods unless the Sec-
retary determines that for the previous waiver period the assurances provided under paragraph
(2) have not been met. A waiver may provide, with respect to post-eligibility treatment of income
of all individuals receiving services under the waiver, that the maximum amount of the individual’s
income which may be disregarded for any month is equal to the amount that may be allowed for
that purpose under a waiver under subsection (c).

(4) A waiver under this subsection may, consistent with paragraph (2), provide medical assist-
ance to individuals for case management services, homemaker/home health aide services and per-
sonal care services, adult day health services, respite care, and other medical and social services
that can contribute to the health and well-being of individuals and their ability to reside in a com-
munity-based care setting.

(5)(A) In the case of a State having a waiver approved under this subsection, notwithstanding
any other provision of section 1903 to the contrary, the total amount expended by the State for
medical assistance with respect to skilled nursing facility services, intermediate care facility serv-
ices, and home and community-based services under the State plan for individuals 65 years of age
or older during a waiver year under this subsection may not exceed the projected amount deter-
mined under subparagraph (B).

(B) For purposes of subparagraph (A), the projected amount under this subparagraph is the
sum of the following:

(i) The aggregate amount of the State’s medical assistance under this title for skilled nurs-
ing facility services and intermediate care facility services furnished to individuals who have
attained the age of 65 for the base year increased by a percentage which is equal to the lesser
of 7 percent times the number of years (rounded to the nearest quarter of a year) beginning
after the base year and ending at the end of the waiver year involved or the sum of—

(I) the percentage increase (based on an appropriate market-basket index representing
the costs of elements of such services) between the beginning of the base year and the be-
ginning of the waiver year involved, plus

(IT) the percentage increase between the beginning of the base year and the beginning
of the waiver year involved in the number of residents in the State who have attained the
age of 65, plus

(ITI) 2 percent for each year (rounded to the nearest quarter of a year) beginning after
the base year and ending at the end of the waiver year.

(ii) The aggregate amount of the State’s medical assistance under this title for home and
community-based services for individuals who have attained the age of 65 for the base year
increased by a percentage which is equal to the lesser of 7 percent times the number of years
(rounded to the nearest quarter of a year) beginning after the base year and ending at the
end of the waiver year involved or the sum of—
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(I) the percentage increase (based on an appropriate market-basket index representing
the costs of elements of such services) between the beginning of the base year and the be-
ginning of the waiver year involved, plus

(IT) the percentage increase between the beginning of the base year and the beginning
of the waiver year involved in the number of residents in the State who have attained the
age of 65, plus

(ITI) 2 percent for each year (rounded to the nearest quarter of a year) beginning after
the base year and ending at the end of the waiver year.

(iii) The Secretary shall develop and promulgate by regulation (by not later than October 1,
1989)—

(I) a method, based on an index of appropriately weighted indicators of changes in the
wages and prices of the mix of goods and services which comprise both skilled nursing facility
services and intermediate care facility services (regardless of the source of payment for such
services), for projecting the percentage increase for purposes of clause (i)(I);

(I) a method, based on an index of appropriately weighted indicators of changes in the
wages and prices of the mix of goods and services which comprise home and community-based
services (regardless of the source of payment for such services), for projecting the percentage
increase for purposes of clause (ii)(I); and

(ITI) a method for projecting, on a State specific basis, the percentage increase in the num-
ber of residents in each State who are over 65 years of age for any period.

The Secretary shall develop (by not later than October 1, 1989) a method for projecting, on a State-
specific basis, the percentage increase in the number of residents in each State who are over 65
years of age for any period. Effective on and after the date the Secretary promulgates the regula-
tion under clause (iii), any reference in this subparagraph to the “lesser of 7 percent” shall be
deemed to be a reference to the “greater of 7 percent”.

(iv) If there is enacted after December 22, 1987, an Act which amends this title whose provi-
sions become effective on or after such date and which results in an increase in the aggregate
amount of medical assistance under this title for nursing facility services and home and commu-
nity-based services for individuals who have attained the age of 65 years, the Secretary, at the
request of a State with a waiver under this subsection for a waiver year or years and in close con-
sultation with the State, shall adjust the projected amount computed under this subparagraph for
the waiver year or years to take into account such increase.

(C) In this paragraph:

(i) The term “home and community-based services” includes services described in sections
1905(a)(7) and 1905(a)(8), services described in subsection (c)(4)(B), services described in para-
graph (4), and personal care services.

(i1)(I) Subject to subclause (II), the term “base year” means the most recent year (ending
before the date of the enactment of this subsection) for which actual final expenditures under
this title have been reported to, and accepted by, the Secretary.

(IT) For purposes of subparagraph (C), in the case of a State that does not report expendi-
tures on the basis of the age categories described in such subparagraph for a year ending be-
fore the date of the enactment of this subsection, the term “base year” means fiscal year 1989.

(iii) The term “intermediate care facility services” does not include services furnished in
an institution certified in accordance with section 1905(d).

(6)(A) A determination by the Secretary to deny a request for a waiver (or extension of waiver)
under this subsection shall be subject to review to the extent provided under section 1116(b).

(B) Notwithstanding any other provision of this Act, if the Secretary denies a request of the
State for an extension of a waiver under this subsection, any waiver under this subsection in effect
on the date such request is made shall remain in effect for a period of not less than 90 days after
the date on which the Secretary denies such request (or, if the State seeks review of such deter-
mination in accordance with subparagraph (A), the date on which a final determination is made
with respect to such review).

(e)(1)(A) Subject to paragraph (2), the Secretary shall grant a waiver to provide that a State
plan approved under this title shall include as “medical assistance” under such plan payment for
part or all of the cost of nursing care, respite care, physicians’ services, prescribed drugs, medical
devices and supplies, transportation services, and such other services requested by the State as
the Secretary may approve which are provided pursuant to a written plan of care to a child de-
scribed in subparagraph (B) with respect to whom there has been a determination that but for the

g:\VHLC\061918\061918.303.xml
June 19, 2018 (4:24 p.m.)



G:\OFFICE\RAMSEYER\R15\CP12A\CP-115-HR5797RH-COMPARED-CURRENTLAW_CP12A. XML H.L.C.
36

provision of such services the infants would be likely to require the level of care provided in a hos-
pital or nursing facility the cost of which could be reimbursed under the State plan.

(B) Children described in this subparagraph are individuals under 5 years of age who—

(i) at the time of birth were infected with (or tested positively for) the etiologic agent for
acquired immune deficiency syndrome (AIDS),

(i1) have such syndrome, or

(iii) at the time of birth were dependent on heroin, cocaine, or phencyclidine,

and with respect to whom adoption or foster care assistance is (or will be) made available under
part E of title IV.

(2) A waiver shall not be granted under this subsection unless the State provides assurances
satisfactory to the Secretary that—

(A) necessary safeguards (including adequate standards for provider participation) have
been taken to protect the health and welfare of individuals provided services under the waiver
and to assure financial accountability for funds expended with respect to such services;

(B) under such waiver the average per capita expenditure estimated by the State in any
fiscal year for medical assistance provided with respect to such individuals does not exceed 100
percent of the average per capita expenditure that the State reasonably estimates would have
been made in that fiscal year for expenditures under the State plan for such individuals if the
waiver had not been granted; and

(C) the State will provide to the Secretary annually, consistent with a data collection plan
designed by the Secretary, information on the impact of the waiver granted under this sub-
section on the type and amount of medical assistance provided under the State plan and on
the health and welfare of recipients.

(3) A waiver granted under this subsection may include a waiver of the requirements of section
1902(a)(1) (relating to statewideness) and section 1902(a)(10)(B) (relating to comparability). A waiv-
er under this subsection shall be for an initial term of 3 years and, upon the request of a State,
shall be extended for additional five-year periods unless the Secretary determines that for the pre-
vious waiver period the assurances provided under paragraph (2) have not been met.

(4) The provisions of paragraph (6) of subsection (d) shall apply to this subsection in the same
manner as it applies to subsection (d).

(f)(1) The Secretary shall monitor the implementation of waivers granted under this section
to assure that the requirements for such waiver are being met and shall, after notice and oppor-
tunity for a hearing, terminate any such waiver where he finds noncompliance has occurred.

(2) A request to the Secretary from a State for approval of a proposed State plan or plan
amendment or a waiver of a requirement of this title submitted by the State pursuant to a provi-
sion of this title shall be deemed granted unless the Secretary, within 90 days after the date of
its submission to the Secretary, either denies such request in writing or informs the State agency
in writing with respect to any additional information which is needed in order to make a final de-
termination with respect to the request. After the date the Secretary receives such additional infor-
mation, the request shall be deemed granted unless the Secretary, within 90 days of such date,
denies such request.

(g)(1) A State may provide, as medical assistance, case management services under the plan
without regard to the requirements of section 1902(a)(1) and section 1902(a)(10)(B). The provision
of case management services under this subsection shall not restrict the choice of the individual
to receive medical assistance in violation of section 1902(a)(23). A State may limit the provision
of case management services under this subsection to individuals with acquired immune deficiency
syndrome (AIDS), or with AIDS-related conditions, or with either, or to individuals described in
section 1902(z)(1)(A) and a State may limit the provision of case management services under this
subsection to individuals with chronic mental illness. The State may limit the case managers avail-
able with respect to case management services for eligible individuals with developmental disabil-
ities or with chronic mental illness in order to ensure that the case managers for such individuals
are capable of ensuring that such individuals receive needed services.

(2) For purposes of this subsection:

(A)i) The term “case management services” means services which will assist individuals
eligible under the plan in gaining access to needed medical, social, educational, and other serv-
ices.

(i1) Such term includes the following:
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(I) Assessment of an eligible individual to determine service needs, including activities
that focus on needs identification, to determine the need for any medical, educational, so-
cial, or other services. Such assessment activities include the following:

(aa) Taking client history.

(bb) Identifying the needs of the individual, and completing related documenta-
tion.

(cc) Gathering information from other sources such as family members, medical
providers, social workers, and educators, if necessary, to form a complete assessment
of the eligible individual.

(IT) Development of a specific care plan based on the information collected through an
assessment, that specifies the goals and actions to address the medical, social, educational,
and other services needed by the eligible individual, including activities such as ensuring
the active participation of the eligible individual and working with the individual (or the
individual’s authorized health care decision maker) and others to develop such goals and
identify a course of action to respond to the assessed needs of the eligible individual.

(ITI) Referral and related activities to help an individual obtain needed services, in-
cluding activities that help link eligible individuals with medical, social, educational pro-
viders or other programs and services that are capable of providing needed services, such
as making referrals to providers for needed services and scheduling appointments for the
individual.

(IV) Monitoring and followup activities, including activities and contacts that are nec-
essary to ensure the care plan is effectively implemented and adequately addressing the
needs of the eligible individual, and which may be with the individual, family members,
providers, or other entities and conducted as frequently as necessary to help determine
such matters as—

. (aa) whether services are being furnished in accordance with an individual’s care
plan;

(bb) whether the services in the care plan are adequate; and

(cc) whether there are changes in the needs or status of the eligible individual,
and if so, making necessary adjustments in the care plan and service arrangements
with providers.

(iii) Such term does not include the direct delivery of an underlying medical, educational,
social, or other service to which an eligible individual has been referred, including, with respect
to the direct delivery of foster care services, services such as (but not limited to) the following:

(I) Research gathering and completion of documentation required by the foster care
program.

(IT) Assessing adoption placements.

(ITI) Recruiting or interviewing potential foster care parents.

(IV) Serving legal papers.

(V) Home investigations.

(VI) Providing transportation.

(VII) Administering foster care subsidies.

(VIII) Making placement arrangements.

(B) The term “targeted case management services” are case management services that are
furnished without regard to the requirements of section 1902(a)(1) and section 1902(a)(10)(B)
to specific classes of individuals or to individuals who reside in specified areas.

(3) With respect to contacts with individuals who are not eligible for medical assistance under
the State plan or, in the case of targeted case management services, individuals who are eligible
for such assistance but are not part of the target population specified in the State plan, such con-
tacts—

(A) are considered an allowable case management activity, when the purpose of the contact
is directly related to the management of the eligible individual’s care; and

(B) are not considered an allowable case management activity if such contacts relate di-
rectly to the identification and management of the noneligible or nontargeted individual’s
needs and care.

(4)(A) In accordance with section 1902(a)(25), Federal financial participation only is available
under this title for case management services or targeted case management services if there are
no other third parties liable to pay for such services, including as reimbursement under a medical,
social, educational, or other program.
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(B) A State shall allocate the costs of any part of such services which are reimbursable under
another federally funded program in accordance with OMB Circular A-87 (or any related or suc-
cessor guidance or regulations regarding allocation of costs among federally funded programs)
under an approved cost allocation program.

(5) Nothing in this subsection shall be construed as affecting the application of rules with re-
spect to third party liability under programs, or activities carried out under title XXVI of the Public
Health Service Act or by the Indian Health Service.

(h)(1) No waiver under this section (other than a waiver under subsection (c), (d), or (e), or
a waiver described in paragraph (2)) may extend over a period of longer than two years unless
the State requests continuation of such waiver, and such request shall be deemed granted unless
the Secretary, within 90 days after the date of its submission to the Secretary, either denies such
request in writing or informs the State agency in writing with respect to any additional informa-
tion which is needed in order to make a final determination with respect to the request. After the
date the Secretary receives such additional information, the request shall be deemed granted un-
less the Secretary, within 90 days of such date, denies such request.

(2)(A) Notwithstanding subsections (¢)(3) and (d) (3), any waiver under subsection (b), (¢), or
(d), or a waiver under section 1115, that provides medical assistance for dual eligible individuals
(including any such waivers under which non dual eligible individuals may be enrolled in addition
to dual eligible individuals) may be conducted for a period of 5 years and, upon the request of the
State, may be extended for additional 5-year periods unless the Secretary determines that for the
previous waiver period the conditions for the waiver have not been met or it would no longer be
cost-effective and efficient, or consistent with the purposes of this title, to extend the waiver.

(B) In this paragraph, the term “dual eligible individual” means an individual who is entitled
to, or enrolled for, benefits under part A of title XVIII, or enrolled for benefits under part B of
title XVIII, and is eligible for medical assistance under the State plan under this title or under
a waiver of such plan.

(i) STATE PLAN AMENDMENT OPTION To PrROVIDE HOME AND COMMUNITY-BASED SERVICES FOR
ELDERLY AND DISABLED INDIVIDUALS.—

(1) IN GENERAL.—Subject to the succeeding provisions of this subsection, a State may pro-
vide through a State plan amendment for the provision of medical assistance for home and
community-based services (within the scope of services described in paragraph (4)(B) of sub-
section (c) for which the Secretary has the authority to approve a waiver and not including
room and board) for individuals eligible for medical assistance under the State plan whose in-
come does not exceed 150 percent of the poverty line (as defined in section 2110(c)(5)), without
determining that but for the provision of such services the individuals would require the level
of care provided in a hospital or a nursing facility or intermediate care facility for the mentally
retarded, but only if the State meets the following requirements:

(A) NEEDS-BASED CRITERIA FOR ELIGIBILITY FOR, AND RECEIPT OF, HOME AND COMMU-
NITY-BASED SERVICES.—The State establishes needs-based criteria for determining an indi-
vidual’s eligibility under the State plan for medical assistance for such home and commu-
nity-based services, and if the individual is eligible for such services, the specific home and
community-based services that the individual will receive.

(B) ESTABLISHMENT OF MORE STRINGENT NEEDS-BASED ELIGIBILITY CRITERIA FOR INSTI-
TUTIONALIZED CARE.—The State establishes needs-based criteria for determining whether
an individual requires the level of care provided in a hospital, a nursing facility, or an
intermediate care facility for the mentally retarded under the State plan or under any
waiver of such plan that are more stringent than the needs-based criteria established
under subparagraph (A) for determining eligibility for home and community-based serv-
ices.

(C) PROJECTION OF NUMBER OF INDIVIDUALS TO BE PROVIDED HOME AND COMMUNITY-
BASED SERVICES.—The State submits to the Secretary, in such form and manner, and upon
such frequency as the Secretary shall specify, the projected number of individuals to be
provided home and community-based services.

(D) CRITERIA BASED ON INDIVIDUAL ASSESSMENT.—

(i) IN GENERAL.—The criteria established by the State for purposes of subpara-
graphs (A) and (B) requires an assessment of an individual’s support needs and capa-
bilities, and may take into account the inability of the individual to perform 2 or more
activities of daily living (as defined in section 7702B(c)(2)(B) of the Internal Revenue
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Code of 1986) or the need for significant assistance to perform such activities, and
such other risk factors as the State determines to be appropriate.

(il) ADJUSTMENT AUTHORITY.—The State plan amendment provides the State with
the option to modify the criteria established under subparagraph (A) (without having
to obtain prior approval from the Secretary) in the event that the enrollment of indi-
viduals eligible for home and community-based services exceeds the projected enroll-
ment submitted for purposes of subparagraph (C), but only if—

(I) the State provides at least 60 days notice to the Secretary and the public
of the proposed modification;

(IT) the State deems an individual receiving home and community-based serv-
ices on the basis of the most recent version of the criteria in effect prior to the
effective date of the modification to continue to be eligible for such services after
the effective date of the modification and until such time as the individual no
longer m&aets the standard for receipt of such services under such pre-modified cri-
teria; an

(ITI) after the effective date of such modification, the State, at a minimum,
applies the criteria for determining whether an individual requires the level of
care provided in a hospital, a nursing facility, or an intermediate care facility for
the mentally retarded under the State plan or under any waiver of such plan
which applied prior to the application of the more stringent criteria developed
under subparagraph (B).

(E) INDEPENDENT EVALUATION AND ASSESSMENT.—

(i) ELIGIBILITY DETERMINATION.—The State uses an independent evaluation for
making the determinations described in subparagraphs (A) and (B).

(i1) ASSESSMENT.—In the case of an individual who is determined to be eligible for
home and community-based services, the State uses an independent assessment, based
on the needs of the individual to—

(I) determine a necessary level of services and supports to be provided, con-
sistent with an individual’s physical and mental capacity;

(IT) prevent the provision of unnecessary or inappropriate care; and

(ITT) establish an individualized care plan for the individual in accordance
with subparagraph (G).

(F) AsSEsSSMENT.—The independent assessment required under subparagraph (E)(ii)

shall include the following:

(i) An objective evaluation of an individual’s inability to perform 2 or more activi-
ties of daily living (as defined in section 7702B(c)(2)(B) of the Internal Revenue Code
of 1986) or the need for significant assistance to perform such activities.

(i1) A face-to-face evaluation of the individual by an individual trained in the as-
sessment and evaluation of individuals whose physical or mental conditions trigger a
potential need for home and community-based services.

(iii) Where appropriate, consultation with the individual’s family, spouse, guard-
ian, or other responsible individual.

(iv) Consultation with appropriate treating and consulting health and support pro-
fessionals caring for the individual.

(v) An examination of the individual’s relevant history, medical records, and care
and support needs, guided by best practices and research on effective strategies that
result in improved health and quality of life outcomes.

(vi) If the State offers individuals the option to self-direct the purchase of, or con-
trol the receipt of, home and community-based service, an evaluation of the ability of
the individual or the individual’s representative to self-direct the purchase of, or con-
trol the receipt of, such services if the individual so elects.

(G) INDIVIDUALIZED CARE PLAN.—

(i) IN GENERAL.—In the case of an individual who is determined to be eligible for
home and community-based services, the State uses the independent assessment re-
quired under subparagraph (E)(ii) to establish a written individualized care plan for
the individual.

(i1) PLAN REQUIREMENTS.—The State ensures that the individualized care plan for
an individual—

(I) is developed—
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(aa) in consultation with the individual, the individual’s treating physi-
cian, health care or support professional, or other appropriate individuals, as
defined by the State, and, where appropriate the individual’s family, care-
giver, or representative; and

(bb) taking into account the extent of, and need for, any family or other
supports for the individual;

(IT) identifies the necessary home and community-based services to be fur-
nished to the individual (or, if the individual elects to self-direct the purchase of,
or control the receipt of, such services, funded for the individual); and

(ITI) is reviewed at least annually and as needed when there is a significant
change in the individual’s circumstances.

(iii) STATE OPTION TO OFFER ELECTION FOR SELF-DIRECTED SERVICES.—

(I) INDIVIDUAL CHOICE.—At the option of the State, the State may allow an
individual or the individual’s representative to elect to receive self-directed home
and community-based services in a manner which gives them the most control
over such services consistent with the individual’s abilities and the requirements
of subclauses (IT) and (III).

(IT) SELF-DIRECTED SERVICES.—The term “self-directed” means, with respect to
the home and community-based services offered under the State plan amendment,
such services for the individual which are planned and purchased under the direc-
tion and control of such individual or the individual’s authorized representative,
including the amount, duration, scope, provider, and location of such services,
under the State plan consistent with the following requirements:

(aa) ASSESSMENT.—There is an assessment of the needs, capabilities, and
preferences of the individual with respect to such services.

(bb) SERVICE PLAN.—Based on such assessment, there is developed jointly
with such individual or the individual’s authorized representative a plan for
such services for such individual that is approved by the State and that satis-
fies the requirements of subclause (III).

(ITI) PLAN REQUIREMENTS.—For purposes of subclause (II)(bb), the require-
ments of this subclause are that the plan—

(aa) specifies those services which the individual or the individual’s au-
thorized representative would be responsible for directing;

(bb) identifies the methods by which the individual or the individual’s au-
thorized representative will select, manage, and dismiss providers of such
services;

(cc) specifies the role of family members and others whose participation
is sought by the individual or the individual’s authorized representative with
respect to such services;

(dd) is developed through a person-centered process that is directed by
the individual or the individual’s authorized representative, builds upon the
individual’s capacity to engage in activities that promote community life and
that respects the individual’s preferences, choices, and abilities, and involves
families, friends, and professionals as desired or required by the individual or
the individual’s authorized representative;

(ee) includes appropriate risk management techniques that recognize the
roles and sharing of responsibilities in obtaining services in a self-directed
manner and assure the appropriateness of such plan based upon the re-
sources and capabilities of the individual or the individual’s authorized rep-
resentative; and

(ff) may include an individualized budget which identifies the dollar value
of the services and supports under the control and direction of the individual
or the individual’s authorized representative.

(IV) BUDGET PROCESS.—With respect to individualized budgets described in
subclause (III)(ff), the State plan amendment—

(aa) describes the method for calculating the dollar values in such budg-
ets based on reliable costs and service utilization;

(bb) defines a process for making adjustments in such dollar values to re-
flect changes in individual assessments and service plans; and
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(cc) provides a procedure to evaluate expenditures under such budgets.

(H) QUALITY ASSURANCE; CONFLICT OF INTEREST STANDARDS.—

(i) QUALITY ASSURANCE.—The State ensures that the provision of home and com-
munity-based services meets Federal and State guidelines for quality assurance.

(ii) CONFLICT OF INTEREST STANDARDS.—The State establishes standards for the
conduct of the independent evaluation and the independent assessment to safeguard
against conflicts of interest.

(I) REDETERMINATIONS AND APPEALS.—The State allows for at least annual redeter-
minations of eligibility, and appeals in accordance with the frequency of, and manner in
which, redeterminations and appeals of eligibility are made under the State plan.

(J) PRESUMPTIVE ELIGIBILITY FOR ASSESSMENT.—The State, at its option, elects to pro-
vide for a period of presumptive eligibility (not to exceed a period of 60 days) only for those
individuals that the State has reason to believe may be eligible for home and community-
based services. Such presumptive eligibility shall be limited to medical assistance for car-
rying out the independent evaluation and assessment under subparagraph (E) to deter-
mine an individual’s eligibility for such services and if the individual is so eligible, the spe-
cific home and community-based services that the individual will receive.

(2) DEFINITION OF INDIVIDUAL'S REPRESENTATIVE.—In this section, the term “individual’s
representative” means, with respect to an individual, a parent, a family member, or a guardian
of the individual, an advocate for the individual, or any other individual who is authorized to
represent the individual.

(3) NONAPPLICATION.—A State may elect in the State plan amendment approved under
this section to not comply with the requirements of section 1902(a)(10)(B) (relating to com-
parability) and section 1902(a)(10)(C)G)III) (relating to income and resource rules applicable
in the community), but only for purposes of provided home and community-based services in
accordance with such amendment. Any such election shall not be construed to apply to the pro-
vision of services to an individual receiving medical assistance in an institutionalized setting
as a result of a determination that the individual requires the level of care provided in a hos-
pital or a nursing facility or intermediate care facility for the mentally retarded.

(4) NO EFFECT ON OTHER WAIVER AUTHORITY.—Nothing in this subsection shall be con-
strued as affecting the option of a State to offer home and community-based services under
a waiver under subsections (c) or (d) of this section or under section 1115.

(5) CONTINUATION OF FEDERAL FINANCIAL PARTICIPATION FOR MEDICAL ASSISTANCE PRO-
VIDED TO INDIVIDUALS AS OF EFFECTIVE DATE OF STATE PLAN AMENDMENT.—Notwithstanding
paragraph (1)(B), Federal financial participation shall continue to be available for an indi-
vidual who is receiving medical assistance in an institutionalized setting, or home and commu-
nity-based services provided under a waiver under this section or section 1115 that is in effect
as of the effective date of the State plan amendment submitted under this subsection, as a
result of a determination that the individual requires the level of care provided in a hospital
or a nursing facility or intermediate care facility for the mentally retarded, without regard to
whether such individuals satisfy the more stringent eligibility criteria established under that
paragraph, until such time as the individual is discharged from the institution or waiver pro-
gram or no longer requires such level of care.

(6) STATE OPTION TO PROVIDE HOME AND COMMUNITY-BASED SERVICES TO INDIVIDUALS ELI-
GIBLE FOR SERVICES UNDER A WAIVER.—

(A) IN GENERAL.—A State that provides home and community-based services in ac-
cordance with this subsection to individuals who satisfy the needs-based criteria for the
receipt of such services established under paragraph (1)(A) may, in addition to continuing
to provide such services to such individuals, elect to provide home and community-based
services in accordance with the requirements of this paragraph to individuals who are eli-
gible for home and community-based services under a waiver approved for the State under
subsection (c), (d), or (e) or under section 1115 to provide such services, but only for those
individuals whose income does not exceed 300 percent of the supplemental security income
benefit rate established by section 1611(b)(1).

(B) APPLICATION OF SAME REQUIREMENTS FOR INDIVIDUALS SATISFYING NEEDS-BASED
CRITERIA.—Subject to subparagraph (C), a State shall provide home and community-based
services to individuals under this paragraph in the same manner and subject to the same
requirements as apply under the other paragraphs of this subsection to the provision of
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home and community-based services to individuals who satisfy the needs-based criteria es-

tablished under paragraph (1)(A).

(C) AUTHORITY TO OFFER DIFFERENT TYPE, AMOUNT, DURATION, OR SCOPE OF HOME AND
COMMUNITY-BASED SERVICES.—A State may offer home and community-based services to
individuals under this paragraph that differ in type, amount, duration, or scope from the
home and community-based services offered for individuals who satisfy the needs-based
criteria established under paragraph (1)(A), so long as such services are within the scope
of services described in paragraph (4)(B) of subsection (c) for which the Secretary has the
authority to approve a waiver and do not include room or board.

(7) STATE OPTION TO OFFER HOME AND COMMUNITY-BASED SERVICES TO SPECIFIC, TARGETED
POPULATIONS.—

(A) IN GENERAL.—A State may elect in a State plan amendment under this subsection
to target the provision of home and community-based services under this subsection to spe-
cific populations and to differ the type, amount, duration, or scope of such services to such
specific populations.

(B) 5-YEAR TERM.—

] (i) IN GENERAL.—An election by a State under this paragraph shall be for a period
of 5 years.
(ii)) PHASE-IN OF SERVICES AND ELIGIBILITY PERMITTED DURING INITIAL 5-YEAR PE-

RIOD.—A State making an election under this paragraph may, during the first 5-year

period for which the election is made, phase-in the enrollment of eligible individuals,

or the provision of services to such individuals, or both, so long as all eligible individ-
uals in the State for such services are enrolled, and all such services are provided,
before the end of the initial 5-year period.

(C) RENEWAL.—An election by a State under this paragraph may be renewed for addi-
tional 5-year terms if the Secretary determines, prior to beginning of each such renewal
period, that the State has—

(i) adhered to the requirements of this subsection and paragraph in providing
services under such an election; and

(i) met the State’s objectives with respect to quality improvement and beneficiary
outcomes.

(j)(1) A State may provide, as “medical assistance”, payment for part or all of the cost of self-
directed personal assistance services (other than room and board) under the plan which are pro-
vided pursuant to a written plan of care to individuals with respect to whom there has been a
determination that, but for the provision of such services, the individuals would require and receive
personal care services under the plan, or home and community-based services provided pursuant
to a waiver under subsection (c). Self-directed personal assistance services may not be provided
under this subsection to individuals who reside in a home or property that is owned, operated, or
controlled by a provider of services, not related by blood or marriage.

(2) The Secretary shall not grant approval for a State self-directed personal assistance services
program under this section unless the State provides assurances satisfactory to the Secretary of
the following:

(A) Necessary safeguards have been taken to protect the health and welfare of individuals
provided services under the program, and to assure financial accountability for funds expended
with respect to such services.

(B) The State will provide, with respect to individuals who—

(1) are entitled to medical assistance for personal care services under the plan, or re-
ceive home and community-based services under a waiver granted under subsection (c);

(i1) may require self-directed personal assistance services; and

(iii) may be eligible for self-directed personal assistance services,

an evaluation of the need for personal care under the plan, or personal services under a waiver

granted under subsection (c).

(C) Such individuals who are determined to be likely to require personal care under the
plan, or home and community-based services under a waiver granted under subsection (c) are
informed of the feasible alternatives, if available under the State’s self-directed personal assist-
ance services program, at the choice of such individuals, to the provision of personal care serv-
ices under the plan, or personal assistance services under a waiver granted under subsection

(c).
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(D) The State will provide for a support system that ensures participants in the self-di-
rected personal assistance services program are appropriately assessed and counseled prior to
enrollment and are able to manage their budgets. Additional counseling and management sup-
port may be provided at the request of the participant.

(E) The State will provide to the Secretary an annual report on the number of individuals
served and total expenditures on their behalf in the aggregate. The State shall also provide
an evaluation of overall impact on the health and welfare of participating individuals compared
to non-participants every three years.

(3) A State may provide self-directed personal assistance services under the State plan without
regard to the requirements of section 1902(a)(1) and may limit the population eligible to receive
these services and limit the number of persons served without regard to section 1902(a)(10)(B).

(4)(A) For purposes of this subsection, the term “self-directed personal assistance services”
means personal care and related services, or home and community-based services otherwise avail-
able under the plan under this title or subsection (c¢), that are provided to an eligible participant
under a self-directed personal assistance services program under this section, under which individ-
uals, within an approved self-directed services plan and budget, purchase personal assistance and
related services, and permits participants to hire, fire, supervise, and manage the individuals pro-
viding such services.

(B) At the election of the State—

(i) a participant may choose to use any individual capable of providing the assigned tasks
including legally liable relatives as paid providers of the services; and

(i1) the individual may use the individual’s budget to acquire items that increase independ-
ence or substitute (such as a microwave oven or an accessibility ramp) for human assistance,
to the extent that expenditures would otherwise be made for the human assistance.

(5) For purpose of this section, the term “approved self-directed services plan and budget”
means, with respect to a participant, the establishment of a plan and budget for the provision of
self-directed personal assistance services, consistent with the following requirements:

(A) SELF-DIRECTION.—The participant (or in the case of a participant who is a minor child,
the participant’s parent or guardian, or in the case of an incapacitated adult, another indi-
vidual recognized by State law to act on behalf of the participant) exercises choice and control
over the budget, planning, and purchase of self-directed personal assistance services, including
the amount, duration, scope, provider, and location of service provision.

(B) ASSESSMENT OF NEEDS.—There is an assessment of the needs, strengths, and pref-
erences of the participants for such services.

(C) SERVICE PLAN.—A plan for such services (and supports for such services) for the partic-
ipant has been developed and approved by the State based on such assessment through a per-
son-centered process that—

(1) builds upon the participant’s capacity to engage in activities that promote commu-
nity life and that respects the participant’s preferences, choices, and abilities; and

(i1) involves families, friends, and professionals in the planning or delivery of services
or supports as desired or required by the participant.

(D) SERVICE BUDGET.—A budget for such services and supports for the participant has
been developed and approved by the State based on such assessment and plan and on a meth-
odology that uses valid, reliable cost data, is open to public inspection, and includes a calcula-
tion of the expected cost of such services if those services were not self-directed. The budget
may not restrict access to other medically necessary care and services furnished under the plan
and approved by the State but not included in the budget.

(E) APPLICATION OF QUALITY ASSURANCE AND RISK MANAGEMENT.—There are appropriate
quality assurance and risk management techniques used in establishing and implementing
such plan and budget that recognize the roles and responsibilities in obtaining services in a
self-directed manner and assure the appropriateness of such plan and budget based upon the
participant’s resources and capabilities.

(6) A State may employ a financial management entity to make payments to providers, track
costs, and make reports under the program. Payment for the activities of the financial management
entity shall be at the administrative rate established in section 1903(a).

5 (k) STATE PLAN OPTION To PROVIDE HOME AND COMMUNITY-BASED ATTENDANT SERVICES AND
UPPORTS.—

(1) IN GENERAL.—Subject to the succeeding provisions of this subsection, beginning October

1, 2011, a State may provide through a State plan amendment for the provision of medical
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assistance for home and community-based attendant services and supports for individuals who
are eligible for medical assistance under the State plan whose income does not exceed 150 per-
cent of the poverty line (as defined in section 2110(c)(5)) or, if greater, the income level applica-
ble for an individual who has been determined to require an institutional level of care to be
eligible for nursing facility services under the State plan and with respect to whom there has
been a determination that, but for the provision of such services, the individuals would require
the level of care provided in a hospital, a nursing facility, an intermediate care facility for the
mentally retarded, or an institution for mental diseases, the cost of which could be reimbursed
under the State plan, but only if the individual chooses to receive such home and community-
based attendant services and supports, and only if the State meets the following requirements:

(A) AvAILABILITY.—The State shall make available home and community-based at-
tendant services and supports to eligible individuals, as needed, to assist in accomplishing
activities of daily living, instrumental activities of daily living, and health-related tasks
through hands-on assistance, supervision, or cueing—

(i) under a person-centered plan of services and supports that is based on an as-
sessment of functional need and that is agreed to in writing by the individual or, as
appropriate, the individual’s representative;

(i1) in a home or community setting, which does not include a nursing facility, in-
stit(lilt(ilon for mental diseases, or an intermediate care facility for the mentally re-
tarded;

(iii) under an agency-provider model or other model (as defined in paragraph
(6)(C)); and

(iv) the furnishing of which—

(I) is selected, managed, and dismissed by the individual, or, as appropriate,
with assistance from the individual’s representative;

(IT) is controlled, to the maximum extent possible, by the individual or where
appropriate, the individual’s representative, regardless of who may act as the em-
ployer of record; and

(ITI) provided by an individual who is qualified to provide such services, in-
cluding family members (as defined by the Secretary).

(B) INCLUDED SERVICES AND SUPPORTS.—In addition to assistance in accomplishing ac-
tivities of daily living, instrumental activities of daily living, and health related tasks, the
home and community-based attendant services and supports made available include—

(i) the acquisition, maintenance, and enhancement of skills necessary for the indi-
vidual to accomplish activities of daily living, instrumental activities of daily living,
and health related tasks;

(i1) back-up systems or mechanisms (such as the use of beepers or other electronic
devices) to ensure continuity of services and supports; and

(ii1) voluntary training on how to select, manage, and dismiss attendants.

(C) EXCLUDED SERVICES AND SUPPORTS.—Subject to subparagraph (D), the home and
community-based attendant services and supports made available do not include—

(i) room and board costs for the individual;

(i1) special education and related services provided under the Individuals with Dis-
abilities Education Act and vocational rehabilitation services provided under the Reha-
bilitation Act of 1973;

(iii) assistive technology devices and assistive technology services other than those
under (1)(B)(ii);

(iv) medical supplies and equipment; or

(v) home modifications.

(D) PERMISSIBLE SERVICES AND SUPPORTS.—The home and community-based attendant
services and supports may include—

(i) expenditures for transition costs such as rent and utility deposits, first month’s
rent and utilities, bedding, basic kitchen supplies, and other necessities required for
an individual to make the transition from a nursing facility, institution for mental dis-
eases, or intermediate care facility for the mentally retarded to a community-based
home setting where the individual resides; and

(ii) expenditures relating to a need identified in an individual’s person-centered
plan of services that increase independence or substitute for human assistance, to the
extent that expenditures would otherwise be made for the human assistance.
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(2) INCREASED FEDERAL FINANCIAL PARTICIPATION.—For purposes of payments to a State
under section 1903(a)(1), with respect to amounts expended by the State to provide medical
assistance under the State plan for home and community-based attendant services and sup-
ports to eligible individuals in accordance with this subsection during a fiscal year quarter oc-
curring during the period described in paragraph (1), the Federal medical assistance percent-
age applicable to the State (as determined under section 1905(b)) shall be increased by 6 per-
centage points.

(3) STATE REQUIREMENTS.—In order for a State plan amendment to be approved under this
subsection, the State shall—

(A) develop and implement such amendment in collaboration with a Development and
Implementation Council established by the State that includes a majority of members with
disabilities, elderly individuals, and their representatives and consults and collaborates
with such individuals;

(B) provide consumer controlled home and community-based attendant services and
supports to individuals on a statewide basis, in a manner that provides such services and
supports in the most integrated setting appropriate to the individual’s needs, and without
regard to the individual’s age, type or nature of disability, severity of disability, or the
form of home and community-based attendant services and supports that the individual
requires in order to lead an independent life;

(C) with respect to expenditures during the first full fiscal year in which the State
plan amendment is implemented, maintain or exceed the level of State expenditures for
medical assistance that is provided under section 1905(a), section 1915, section 1115, or
otherwise to individuals with disabilities or elderly individuals attributable to the pre-
ceding fiscal year;

(D) establish and maintain a comprehensive, continuous quality assurance system
with respect to community- based attendant services and supports that—

(i) includes standards for agency-based and other delivery models with respect to
training, appeals for denials and reconsideration procedures of an individual plan, and
other factors as determined by the Secretary;

(i1) incorporates feedback from consumers and their representatives, disability or-
ganizations, providers, families of disabled or elderly individuals, members of the com-
munity, and others and maximizes consumer independence and consumer control;

(i11) monitors the health and well-being of each individual who receives home and
community-based attendant services and supports, including a process for the manda-
tory reporting, investigation, and resolution of allegations of neglect, abuse, or exploi-
tation in connection with the provision of such services and supports; and

(iv) provides information about the provisions of the quality assurance required
under clauses (i) through (iii) to each individual receiving such services; and
(E) collect and report information, as determined necessary by the Secretary, for the

purposes of approving the State plan amendment, providing Federal oversight, and con-

ducting an evaluation under paragraph (5)(A), including data regarding how the State pro-
vides home and community-based attendant services and supports and other home and
community-based services, the cost of such services and supports, and how the State pro-
vides individuals with disabilities who otherwise qualify for institutional care under the

State plan or under a waiver the choice to instead receive home and community-based

services in lieu of institutional care.

(4) COMPLIANCE WITH CERTAIN LAWS.—A State shall ensure that, regardless of whether the
State uses an agency-provider model or other models to provide home and community-based
attendant services and supports under a State plan amendment under this subsection, such
services and supports are provided in accordance with the requirements of the Fair Labor
Standards Act of 1938 and applicable Federal and State laws regarding—

(A) withholding and payment of Federal and State income and payroll taxes;

(B) the provision of unemployment and workers compensation insurance;

(C) maintenance of general liability insurance; and

(D) occupational health and safety.

(5) EVALUATION, DATA COLLECTION, AND REPORT TO CONGRESS.—

(A) EVALUATION.—The Secretary shall conduct an evaluation of the provision of home
and community-based attendant services and supports under this subsection in order to
determine the effectiveness of the provision of such services and supports in allowing the
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individuals receiving such services and supports to lead an independent life to the max-
imum extent possible; the impact on the physical and emotional health of the individuals
who receive such services; and an comparative analysis of the costs of services provided
under the State plan amendment under this subsection and those provided under institu-
tional care in a nursing facility, institution for mental diseases, or an intermediate care
facility for the mentally retarded.

(B) DATA cOLLECTION.—The State shall provide the Secretary with the following infor-
mation regarding the provision of home and community-based attendant services and sup-
ports under this subsection for each fiscal year for which such services and supports are
provided:

(i) The number of individuals who are estimated to receive home and community-
based attendant services and supports under this subsection during the fiscal year.

(i1)) The number of individuals that received such services and supports during the
preceding fiscal year.

(iii) The specific number of individuals served by type of disability, age, gender,
education level, and employment status.

(iv) Whether the specific individuals have been previously served under any other
home and community based services program under the State plan or under a waiver.
(C) REPORTS.—Not later than—

(i) December 31, 2013, the Secretary shall submit to Congress and make available
to the public an interim report on the findings of the evaluation under subparagraph
(A); and

(i1) December 31, 2015, the Secretary shall submit to Congress and make available
to the public a final report on the findings of the evaluation under subparagraph (A).

(6) DEFINITIONS.—In this subsection:

(A) ACTIVITIES OF DAILY LIVING.—The term “activities of daily living” includes tasks
such as eating, toileting, grooming, dressing, bathing, and transferring.

(B) CONSUMER CONTROLLED.—The term “consumer controlled” means a method of se-
lecting and providing services and supports that allow the individual, or where appro-
priate, the individual’s representative, maximum control of the home and community-
based attendant services and supports, regardless of who acts as the employer of record.

(C) DELIVERY MODELS.—

(i) AGENCY-PROVIDER MODEL.—The term “agency-provider model” means, with re-
spect to the provision of home and community-based attendant services and supports
for an individual, subject to paragraph (4), a method of providing consumer controlled
services and supports under which entities contract for the provision of such services
and supports.

(ii)) OTHER MODELS.—The term “other models” means, subject to paragraph (4),
methods, other than an agency-provider model, for the provision of consumer con-
trolled services and supports. Such models may include the provision of vouchers, di-
rect cash payments, or use of a fiscal agent to assist in obtaining services.

(D) HEALTH-RELATED TASKS.—The term “health-related tasks” means specific tasks re-
lated to the needs of an individual, which can be delegated or assigned by licensed health-
care professionals under State law to be performed by an attendant.

(E) INDIVIDUAL’S REPRESENTATIVE.—The term “individual’s representative” means a
parent, family member, guardian, advocate, or other authorized representative of an indi-
vidual

(F) INSTRUMENTAL ACTIVITIES OF DAILY LIVING.—The term “instrumental activities of
daily living” includes (but is not limited to) meal planning and preparation, managing fi-
nances, shopping for food, clothing, and other essential items, performing essential house-
hold chores, communicating by phone or other media, and traveling around and partici-
pating in the community.

(1) STATE PLAN OPTION TO PROVIDE SERVICES FOR CERTAIN INDIVIDUALS IN INSTITUTIONS FOR
MENTAL DISEASES.—

(1) IN GENERAL.—With respect to calendar quarters beginning during the period beginning

January 1, 2019, and ending December 31, 2023, a State may elect, through a State plan
amendment, to, notwithstanding section 1905(a), provide medical assistance for services fur-
nished in institutions for mental diseases and for other medically necessary services furnished
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to eligible individuals with opioid use disorders, in accordance with the requirements of this
subsection.
(2) PAYMENTS.—

(A) IN GENERAL.—Amounts expended under a State plan amendment under paragraph
(1) for services described in such paragraph furnished, with respect to a 12-month period,
to an eligible individual with an opioid use disorder who is a patient in an institution for
mental diseases shall be treated as medical assistance for which payment is made under
section 1903(a) but only to the extent that such services are furnished for not more than
a period of 30 days (whether or not consecutive) during such 12-month period.

(B) CLARIFICATION.—Payment made under this paragraph for expenditures under a
State plan amendment under this subsection with respect to services described in para-
graph (1) furnished to an eligible individual with an opioid use disorder shall not affect
payment that would otherwise be made under section 1903(a) for expenditures under the
State plan (or waiver of such plan) for medical assistance for such individual.

(3) INFORMATION REQUIRED IN STATE PLAN AMENDMENT.—

(A) IN GENERAL.—A State electing to provide medical assistance pursuant to this sub-
section shall include with the submission of the State plan amendment under paragraph
(1) to the Secretary—

(i) a plan on how the State will improve access to outpatient care during the period
of the State plan amendment, including a description of—

(I) the process by which eligible individuals with opioid use disorders will
make the transition from receiving inpatient services in an institution for mental
diseases to appropriate outpatient care; and

(II) the process the State will undertake to ensure individuals with opioid use
disorder are provided care in the most integrated setting appropriate to the needs
of the individuals; and
(1i) a description of how the State plan amendment ensures an appropriate clinical

screening of eligible individuals with an opioid use disorder, including assessments to

determine level of care and length of stay recommendations based upon the multi-
dimensional assessment criteria of the American Society of Addiction Medicine.

(B) REPORT.—Not later than the sooner of December 31, 2024, or one year after the date
of the termination of a State plan amendment under this subsection, the State shall submit
to the Secretary a report that includes at least—

(i) the number of eligible individuals with opioid use disorders who received serv-
ices pursuant to such State plan amendment;
(it) the length of the stay of each such individual in an institution for mental dis-
eases; and
(iti) the type of outpatient treatment, including medication-assisted treatment, each
such individual received after being discharged from such institution.
(4) DEFINITIONS.—In this subsection:

(A) ELIGIBLE INDIVIDUAL WITH AN OPIOID USE DISORDER.—The term “eligible individual
with an opioid use disorder” means an individual who—

(1) with respect to a State, is enrolled for medical assistance under the State plan

(or a waiver of such plan);

(it) is at least 21 years of age;
(iti) has not attained 65 years of age; and
(iv) has been diagnosed with at least one opioid use disorder.

(B) INSTITUTION FOR MENTAL DISEASES.—The term “institution for mental diseases” has
the meaning given such term in section 1905(i).

(C) OPIOID PRESCRIPTION PAIN RELIEVER.—The term “opioid prescription pain reliever”
includes hydrocodone products, oxycodone products, tramadol products, codeine products,
morphine products, fentanyl products, buprenorphine products, oxymorphone products, me-
peridine products, hydromorphone products, methadone, and any other prescription pain re-
liever identified by the Assistant Secretary for Mental Health and Substance Use.

(D) OpPIOID USE DISORDER.—The term “opioid use disorder” means a disorder that
meets the criteria of the Diagnostic and Statistical Manual of Mental Disorders, 4th Edition
(or a successor edition), for heroin use disorder or pain reliever use disorder (including with
respect to opioid prescription pain relievers).
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(E) OTHER MEDICALLY NECESSARY SERVICES.—The term “other medically necessary
services” means, with respect to an eligible individual with an opioid use disorder who is
a patient in an institution for mental diseases, items and services that are provided to such
individual outside of such institution to the extent that such items and services would be
treated as medical assistance for such individual if such individual were not a patient in
such institution.

* * * * & * *
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